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U.S. Customs Service 


Treasury Decision 


(T.D. 95-1) 


REVOCATION OF WILLIAM J. LEACH JR. & ASSOCIATES 
CUSTOMS GAUGER APPROVAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of approval of a commercial gauger. 


SUMMARY: William J. Leach Jr. & Associates (formerly Halcyon 
Transport Corporation), of Houston, Texas, a Customs approved 
gauger under Section 151.13 of the Customs Regulations (19 CFR 
151.13), has requested that the U.S. Customs Service revoke its gauger 
approval. Accordingly, pursuant to 151.13(f) of the Customs Regula- 
tions, notice is hereby given that the Customs commercial gauger 
approval of Wiiliam J. Leach Jr., & Associates has been revoked without 
prejudice. 


EFFECTIVE DATE: November 23, 1994 


FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Chief, 
Technical Branch, Office of Laboratories and Scientific Services, U.S. 
Customs Service, 1301 Constitution Ave., NW, Washington, DC 20229, 
(202) 927-1060. 


Dated: November 29, 1994 


GEORGE D. HEAVEY, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, December 20, 1994 (59 FR 65572)] 


' 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 21, 1994. 
The following decisions of the United States Customs Service, Office 
of Regulations and Rulings, have been determined to be of sufficient 
interest or importance to merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 95-1) 


This ruling holds that certain frozen Pacific cod heads and parts thereof 
are properly classified in subheading 0303.60.0090, Harmonized 
Tariff Schedule of the United States Annotated. 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, December 8, 1994. 


CLA-2 CO:R:C:F 956917 GGD 
Category: Classification 
Tariff No. 0303.60.0090 
Ms. EIKO VOJKOVICH 


ARCTIC ALASKA FISHERIES CORPORATION 
1900 West Nickerson Street, Suite 200 
Seattle, WA 98119 


Re: Pacific cod heads; edible fish products. 


DEAR Ms. VOJKOVICH: 

This letter is in response to your inquiry of October 24, 1994, concerning the classifica- 
tion under the Harmonized Tariff Schedule of the United States (HTSUS), of fish heads of 
the species Pacific cod (Gadus Macrocephalus), and parts thereof. It is our understanding 
that the product will be frozen. The merchandise will be used for human consumption as an 
ingredient in various traditional seafood preparations, such as fish soup. 


Facts: 


The Pacific cod fish are taken from the waters of the north Pacific. The cod heads, and 
parts thereof (including tongues and cheeks), will be inspected and verified as suitable for 
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use in human food preparations, in accordance with the Seafood Inspection Program, 
United States Department of Commerce. 


Issue: 
What is the proper classification of the Pacific cod heads? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied. The Explanatory Notes (ENs) 
to the Harmonized Commodity Description and Coding System, which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUS by offering guidance in understanding the scope of the headings and GRIs. 

Chapter 3, HTSUS, covers fish and crustaceans, molluscs and other aquatic inverte- 
brates. Note 1(b) tochapter 3, states that “[t]his chapter does not cover: Fish * * * dead and 
unfit or unsuitable for human consumption by reason of either their species or their condi- 
tion (chapter 5).” The ENs to chapter 3, indicate that the chapter covers all fish, whether 
live or dead, presented for direct consumption, or for industrial purposes (canning, etc.). 

Heading 0303, HTSUS, covers frozen fish, excluding fish fillets and other fish meat of 
heading 0304. Subheading 0303.60.0090, HTSUSA, provides for frozen cod, other than 
Atlantic cod, excluding livers and roes. We find that the Pacific cod heads, properly pre- 
pared for human consumption, are correctly classified in this provision. However, fish 
heads as products of fish, unless they are proven suitable for human consumption in accor- 
dance with food inspection standards, are classified under heading 0511, HTSUS, which 
covers “Animal products not elsewhere specified or included; dead animals of Chapter 1 or 
3, unfit for human consumption.” 


Holding: 

The goods identified as Pacific cod heads, and parts thereof, are properly classified in sub- 
heading 0303.60.0090, HTSUSA, the provision for “Fish, frozen, excluding fish fillets and 
other fish meat of heading 0304: Cod (Gadus morhua, Gadus ogac, Gadus macrocephalus), 
excluding livers and roes, Other.” The applicable duty rate is free. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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(C.S.D. 95-2) 


This ruling holds that payments by a U.S. buyer to a foreign licensor in 
settlement of alleged copyright infringements do not constitute addi- 
tions to the price actually paid or payable for the merchandise under 
19 U.S.C. 1401a(b)(1)(D), provided the payments would not have 
been considered dutiable when the allegedly infringing merchandise 
was originally imported. 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington DC, March 18, 1994. 


VAL CO:R:C:V 545312 CRS 
Category: Valuation 
SANDRA LISS FRIEDMAN, ESQ. 
BARNES, RICHARDSON & COLBURN 
475 Park Avenue South 
New York, NY 10016 


Re: Payments for alleged copyright infringement; dutiability of royalty payments; condi- 
tion of sale; 19 U.S.C. § 1401a(b)(1)(D). 


DEAR MS. FRIEDMAN: 

This is in reply to your letter of April 29, 1993, on behalf of ***********###*####* (the 
buyer), concerning payments made to certain copyright holders (the licensors). Copies of 
written agreements between the buyer and the licensors were submitted for our review. 
Pursuant to your request, the names of your client and the licensors will be treated as con- 
fidential. We regret the delay in responding 


Facts: 


The agreements between the buyer and the licensors are in settlement of disputes relat- 
ing to the alleged infringements of copyrights owned by the licensors. The first agreement, 
dated December 2, 1992, is with *********#*########***#** (T icensor A) and concerns 
imported garments with a fabric design that allegedly infringed on a copyrighted fabric 
design owned by Licensor A. Under the terms of the agreement, the buyer agreed to pay 
Licensor A lump sum amount equal to a percentage of the buyer’s net revenues from sales 
of the allegedly infringing merchandise through October 30, 1992, and asimilar percentage 
amount on all subsequent sales through March 31, 1993. In consideration for these pay- 
ments, Licensor A agreed to release the buyer from all claims of copyright infringement. 

The second agreement, dated December 9, 1992, between the buyer and 
HKKEKEKKEKELEKEEEEEE (T iceonsor B), concerns imported garments with a fabric design 
that allegedly infringed on a fabric design owned by Licensor B. Under the terms of the 
agreement, the buyer agreed to pay Licensor Balump sum amount in respect of previously 
sold garments. In addition, Licensor B granted the buyer an exclusive license for a period of 
seven years to use the design in future in return for a percentage of net revenues from the 
sale of garments made therewith. In consideration for these payments, Licensor B agreed 
to release the buyer from all claims of copyright infringement. 

The third agreement, dated October 23, 1992, between the buyer and 
EHKAAEEAAEAKAEEEEEREREEELEEEEEK (T icensor C), concerns imported garments with a 
fabric design that allegedly infringed on a fabric design owned by Licensor C. Pursuant to 
the agreement, the buyer agreed to pay Licensor C a lump sum amount, in consideration 
for which, the licensor agreed to allow the buyer to exhaust its inventory of garments bear- 
ing the design and to release the buyer from any claims of copyright infringement relating 
to the sale of garments bearing the design. 

There is no relationship between the copyright holder and the seller of the allegedly 
infringing merchandise under any of the three agreements. Orders for garments covered 
by the agreements but already imported were placed prior to the negotiation of the agree- 
ments. As a result, you maintain that the lump sum payments are not dutiable since they 
are not acondition of sale of the imported garments. In regard to future payments to Licen- 
sor B, you state that the payments do not benefit the seller since the seller is not obligated 
to remit any royalty. consequently, you contend that these payments are not dutiable. 
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Issue: 


The issue presented is whether the payments in question are dutiable royalties or pro- 
ceeds such that they constitute an addition to the price actually paid or payable for the 
imported merchandise. 


Law and Analysis: 


Merchandise imported into the United States is appraised in accordance with section 
402 of the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (19 U.S.C. 
§ 1401a; TAA). The preferred method of appraisement is transaction value, defined as the 
price actually paid or payable for the merchandise when sold for exportation to the United 
States. 19 U.S.C. § 1401a(b)(1). For the purposes of this ruling we have assumed transac- 
tion value is the appropriate basis of appraisement. 

Section 402(b)(1) of the TAA also provides for five additions to the price actually paid or 
payable including: 

(D) any royalty or license fees related to the imported merchandise that the buyer is 
required to pay, directly or indirectly, as a condition of sale of the imported merchan- 
dise for exportation to the United States; and 


19 U.S.C. § 1401a(b)(1). You contend that none of the royalties paid by the buyer are an 
addition to the price actually paid or payable pursuant to section 402(b)(1)(D). 

In regard to the dutiability of royalties the Statement of Administrative Action provides 
in relevant part: 


Additions for royalties and license fees will be limited to those that the buyer is 
required to pay, directly or indirectly, as a condition of sale of the imported merchan- 
dise for exportation to the United States. In this regard, royalties and license fees for 

atents covering processes to manufacture the imported merchandise will generally 
a dutiable, whereas royalties and license fees paid to third parties for use, in the 
United States, of copyrights and trademarks related tothe imported merchandise, will 
generally be considered as selling expenses of the buyer and therefore will not be duti- 
able. However, the dutiable status of royalties and license fees paid by the buyer must 
be determined on 2 case- -by-case basis and will ultimately depend on: (i) whether the 
buyer was required to pay them asa condition of sale of the imported merchandise for 
exportation to the United States; and (ii) to whom and under what circumstances they 
were paid. For example, if the buyer pays a third party for the right to use, in the 
United States, a trademark or copyright relating to the imported merchandise, and 
such payment was not acondition of the sale of the merchandise for exportation to the 
United States, such payment will not be added to the price actually paid or payable. 
However, if such payment was made by the buyer as a condition of sale of the merchan- 
dise for exportation to the United States, an addition will be made. 


Statement of Administrative Action, H.R. Doc. No. 153, 96 Cong., 1st Sess., pt 2, reprinted 
in, Department of the Treasury, Customs Valuation under the Trade Agreements Act of 
1979 (October 1981), at 48-49. 

In addition, the Customs Service recently issued a notice regarding the dutiability of roy- 
alty payments (the “Notice”). 27:6 Cust. B. & Dec 1 (February 10, 1993). The notice estab- 
lished a test for determining whether a royalty payment was dutiable consisting of the 
following questions: 

(1) Was the imported merchandise manufactured under patent? 
(2) Was the royalty involved in the production or sale of the imported merchandise? 
(3) Could the importer buy the product without paying the fee? 
23:6 Cust. B. & Dec. at 9-11. Negative responses to the first and second questions, and an 
affirmative response to the third, point toward non-dutiability. 

The instant case concerns payments made by the buyer under the settlement agree- 
ments negotiated between the buyer and the licensors whose copyrights the buyer alleg- 
edly infringed. In this respect the circumstances of the case are somewhat unusual. Thusin 
order to determine whether the payments made by the buyer under the agreements are 
dutiable, we will approach the analysis from the perspective of whether the payments 
would have been dutiable had they been made to the licensors ab initio, that is, had the 
buyer recognized a liability to the licensors when garments bearing the allegedly infringing 
designs were originally imported. 

Given this assumption, the responses to the first and second questions are negative. The 
imported merchandise would not be considered to have been manufactured under patent 
since the royalty payments to the licensors would have been made for the right to use the 
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copyrighted fabric design rather than for the imported garments. E.g., United States v. 
Rohner Gehrig & Co., Inc., 9 Cust. Ct. 591, R.D. 5724 (1942); Notice, 27:6 Cust. B. & Dec., 
at 10. Furthermore, since the royalty payment would be made for the right to use the fabric 
design in the U.S. in conjunction with the imported garments, that right would have sepa- 
rate from the purchase price of the garments. United States v. Imperial Products, Inc., 65 
CCPA 38, C.A.C. 1203, 570 F.2d 337 (1978); Notice, 27:6 Cust. B. & Dec., at 10. 

The Statement of Administrative Action notes that payments made to third parties for 
the right to use a copyright or trademark in the U.S. generally will be considered selling 
expenses of the buyer and will not be added to the price actually paid or payable so long as 
the payment was not a condition of sale. The thrust of the third question goes therefore to 
whether royalty payments made by the buyer are a condition of sale of the imported mer- 
chandise. The agreement between the buyer and Licensor B provides that, in exchange for 
an exclusive license to use Licensor B’s fabric design for a period of seven years, the buyer 
will pay the latter a percentage of its net revenues from the future sale of garments using 
the design, in addition to any compensation for the alleged prior infringement. Since the 
royalty payments are made to a third party and are triggered by U.S. sales of the imported 
merchandise rather than by “the sale of the imported merchandise for exportation to the 
United States,” it is our position that the payments by the buyer to the ilcensors would not 
have been considered a condition of sale under the above assumption. Consequently, the 
answer to the third question is “yes.” 

Accordingly, neither the lump sum payments nor the future royalty payments made by 
the buyer constitute additions to the price actually paid or payable under 19 U.S.C. 
§ 1401a(b)(1)(D). 


Holding: 


The payments made by the buyer to the licensors under the agreements do not constitute 
additions to the price actually paid or payable under section 402(b)(1)(D) of the TAA. 
JOHN DURANT, 
Director, 


Commercial Rulings Division. 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 21, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


MODIFICATION OF CUSTOMS RULING LETTERS RELATING 
TO TARIFF CLASSIFICATION OF GLASS BEADED HANDBAGS 
AND GARMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classIfication ruling letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) this notice advises interested parties that Cus- 
toms is modifying two rulings pertaining to the tariff classifIcatIon of 
glass beaded handbags and a ruling concerning the tariff classification 
of glass beaded bridal garments. Notice of the proposed modification 
was published on November 16, 1994, in the CusToMs BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after March 6, 1995. 


FOR FURTHER INFORMATION CONTACT: Donald P. Cahill, Metals 
and Machinery Classification Branch (202) 482-7030. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On November 16, 1994, Customs published a notice in the Customs 
BULLETIN, Volume 28, Number 45/46, proposing to modify New York 
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Ruling Letters (NYRL’s) 874233 and 876196 issued respectively, on 
June 3, and July 17, 1992, concerning the tariff classification of beaded 
handbags and Headquarters Ruling Letter (HRL) 088091 dated 
November 9, 1990, concerning the tariff classification of traditional 
South African wedding garments. No comments were received in 
response to this notice. 

Pursuant to section 625, Tariff Act of 19380 (19 U.S.C. 1625) as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is modifying NYRL’s 874233 and 876196 to reflect the proper 
classification of the beaded handbags under subheading 7018.90.50, 
HTSUS, as articles of glass beads. Customs is also modifying HRL 
088091 to reflect the proper classification of certain traditional South 
African wedding garments under subheading 7018.90.50, HTSUS, as 
articles of glass beads. HRL 957019 modifying NYRL’s 874233 and 
876196, is set forth in Attachment A to this document. HRL 957162 
modifying HRL 088091 is set forth In Attachment B to this document. 

Publication of rulings or decisIons pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CAR 177.10(c)(1)) 


Dated: December 20, 1994. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, December 20, 1994. 


CLA-2 CO:R:C:M: 957019 DFC 
Category: Classification 


Tariff No. 7018.90.50 
Mr. STEVEN LAMBERT 


325 West Clarkstown Road 
Spring Valley, NY 10977 


Re: Bags, ladies, evening; glass beaded shoulder bags; beads, glass; HRL’s 083395 and 
084250; NYRL’s 874233 and 876196 modified. 


DEAR MR. LAMBERT: 


This is in reference to New York Ruling Letters (NYRL’s) 874233 and 876196, dated 
June 3, and July 17, 1992, respectively, addressed to you, on behalf of Innovative Products 
International Inc., by the Area Director of Customs, New York Seaport, concerning, in 
part, the tariff classification under the Harmonized Tariff Schedule of the United States 
(HTSUS), of two glass beaded evening bags. We have reviewed these rulings and deter- 
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mined that they are in error. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub L. 103-182, 107 Stat. 2057, 2186 (1993) (here- 
inafter “section 625”), notice of the proposed modification of NYRL’s 874233 and 876196 
was published on November 16, 1994, inthe CUSTOMS BULLETIN, Volume 28, Number 45/46. 


Facts: 
The merchandise In issue is described as follows: 


Black beaded evening Bag “Sung” is a lady’s black shoulder bag which has a rect- 
angular shape and measures approximately 4%" x 3%” x %". The sides of the bag 
are completely covered with black glass rods and the edges and bottom of the bag are 
completely covered with black glass beads. The interior of the bag is covered with 
nylon. The bag is secured by an overlapping flap with a magnetic snap closure and a 
textile tassel affixed at the front of the snap closure. 

Colored Round Beaded Evening Bag “Mackie” is a lady’s multicolored shoulder 
bag which has a cylindrical shape and measures approximately 5% inches in height 
and 3s inches in diameter. The round lid and sides of the bag are completely covered 
with glass rods (arranged in multicolored diamond patterns) and beads (which border 
the diamonds). The bottom and the interior of the bag are covered with black nylon. 
The strap of the bag is a textile cord which passes through two metal grommets in the 
lid and is attached to the inside wall of the bag. 

In NYRL’s 874233 and 876196, Customs ruled that both glass beaded evening bags are 
classifiable under subheading 7018.10.50, HTSUS, which provides for glass beads, and 
articles thereof, glass beads, other. The applicable rate of duty for this provision is 4.7% ad 
valorem. 


Issue: 


Are the evening bags considered handbags, or glass beads or articles of glass beads for 
tariff purposes? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that “classification shall be determined according to the terms 
of the headings and any relative section or chapter notes, and provided such headings or 
notes do not otherwise require, according to [the remaining GRI’s].” In other words, classi- 
fication is governed first by the terms of the headings and any relative section or chapter 
notes. 

Handbags are generally classified under heading 4202, HTSUS, which provides for inter 
alia, handbags of leather or of composition leather, of plastic sheeting, of textile materials, 
or vulcanized fiber or of paperboard, or wholly or mainly covered with such materials. How- 
ever, the handbags before us are made of textile material, glass beads and de minimis 
amounts of metal. 

At first glance, it appears the evening bags may be classifiable in heading 4202, HTSUS, 
or heading 7018, HTSUS, which provides for, inter alia, glass beads and articles thereof 
other than imitation jewelry. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
tothe HTSUS, although not dispositive should be looked to for the proper interpretation of 
the HTSUS. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989). The EN to heading 
4202, HTSUS, states in pertinent part, at page 613, the following: 


This heading covers only the articles specifically named therein and similar contain- 
ers * * *. The articles covered by the second part of the heading must, however, be only 
of the materials specified therein or must be wholly or mainly covered with such mate- 
rials or with paper (the foundation may be of wood, metal, etc.) * * * 


It appears clear from the EN’s that in order to be classified within the provisions of head- 
ing 4202, HTSUS, the evening bags at issue must be only of textile materials, not textile 
materials and glass beads, or must have outer surfaces which are wholly or mainly covered 
with textile materials. Since the evening bags are completely covered [style “Sung”] or 
mainly covered [style “Mackie”] with glass beads, they cannot be classified under heading 
4202, HTSUS, because they do not fall within the terms of the heading. 

The EN to heading 7018, HTSUS, at page 942, contain an exclusion for “(h]andbags and 
similar articles of leather or fabric, decorated with glass beads, imitation pearls or imita- 
tion precious or semi-precious stones (heading 42.02).” We do not believe this exclusion 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 1, JANUARY 4, 1995 


precludes classification of the instant evening bags under heading 7018, HTSUS, because 
the instant bags have their essential character imparted by the beads and thus are not con- 
sidered “of fabric” or merely “decorated” with the beads with the meaning of the EN. 
Therefore, because these evening bags are entirely or mainly covered with glass beads, they 
are not classifiable under heading 4202, HTSUS. 

The glass beaded evening bags are something more than the “glass beads” provided for in 
subheading 7018.10.50, HTSUS. They are in fact articles of glass beads viz., evening bags 
the essential character of which is imparted by the glass beads. Consequently, the evening 
bagsare classifiable under subheading 7018.90.50, HTSUS. See HRL 084250 dated July 14, 
1989, and 083395 dated February 12, 1990. 


Holding: 

The glass beaded evening bags are considered articles of glass beads for tariff purposes. 

The glass beaded evening bags are dutiable at the rate of 6.6% ad valorem under sub- 
heading 7018.90.50, HTSUS. 

Accordingly, NYRL’s 874233 and 876196 are modified to reflect the correct classification 
of the glass beaded evening bags. In accordance with section 625, this rulIng will become 
effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of rulings or 
decisions pursuant to section 625 does not constitute a change of practice or position in 
accordance wlth section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MakrvVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CuSTOMS SERVICE, 
Washington, DC, December 20, 1994. 


CLA-2 CO:R:C:M 957162 DFC 
Category: Classification 


Tariff No. 7018.90.50 
Mk. ISAAC MANNING 


PO. Box 2427 
Newark, NJ 07114 


Re: Garments, bridal; composite goods; glass beaded garments; HRL 088091 modified. 
DEAR MR. MANNING: 

This is in reference to Headquarters Ruling Letter (HRL) 88091 dated November 9, 
1990, addressed to you, concerning In part the tariff classification under the Harmonized 
Tariff Schedule of the United States (HTSUS) , of certain bridal garments to be imported 
from South Africa. We have reviewed that ruling and determined that it is in error. Pur- 
suant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) as amended by section 623 of Title 
VI (Customs Modernization) of the North American Free Trade Agreement Implementa- 
tion Act, Pub L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter “section 625”), notice of 
the proposed modification of HRL 88091 was published on November 16, 1994, in the Cus- 
TOMS BULLETIN, Volume 28, Number 45/46. 


Facts: 


The garments involved are a “Jocolo” and “Nyoka.” They are traditional South African 
wedding garments to be worn by a bride. Both garments are to be mounted and framed for 
display. They will not be worn. 

The “Jocolo” Is the front half of a skirt. It is made of goat skin which is covered with glass 
beads. The leather represents the largest portion of the product’s weight. However, the vis- 
ible surface area of the Jocolo is primarily beaded, and it is the beads which will be seen 
when the garment is mounted. 

The “Nyoka” is a wedding trail that includes a loop which fits over the bride’s neck in the 
traditional South African wedding ceremony. The “Nyoka” consists entirely of glass beads. 
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In HRL 088091 Customs ruled that the “Jocolo” and “Nyoka” are classifiable under sub- 
heading 7018.10.50, HTSUS, which provides for glass beads and articles thereof, glass 
beads, other. The applicable rate of duty for this provision is 4.7% ad valorem. 


Issue: 


Are the glass beaded garments “Jocolo” and “Nyoka” classifiable under subheading 
7018.10.50, HTSUS, as glass beads, or under subheading 7018.90.50, HTSUS, as articles of 
glass beads? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that “classification shall be determined according to the terms 
of the headings and any relative section or chapter notes, and provided such headings or 
notes do not otherwise require, according to [the remaining GRI’s].” In other words, classi- 
fication is governed first by the terms of the headings and any relative section or chapter 
notes. 

In HRL 088091 Customs determined that the “Jocolo,” which is made of glass beads 
attached to leather, is a composite good the essential character of which is imparted by the 
glass beads. Therefore, it was concluded that classification under subheading 7018.10.50, 
HTSUS, as glass beads was appropriate. The same classification was held applicable to the 
“Nyoka” which is made entirely of glass beads. 

Upon reconsideration of the result reached in HRL 088091, it is now our opinion that 
both the “Jocolo” and the “Nyoka” are something more than the “glass beads” provided for 
in subheading 7018.10.50, HTSUS. Specifically, the “Jocolo” is in fact an article of glass 
beads viz., a wedding garment, the essential character of which is imparted by the glass 
beads. With respect to the “Nyoka,” although it is made entirely of glass beads it is more 
than glass beads because it has been made into a garment of glass beads. 

In view of the foregoing, it is our position that the “Jocolo” and the “Nyoka” are properly 
classifiable under subheading 7018.90.50, HTSUS. 

Holding: 

The ‘“Jocolo” and “Nyoka” wedding garments are considered articles of glass beads for 
tariff purposes. 

The “Jocolo” and “Nyoka” wedding garments are dutiable at the rate of 6.6% ad valorem 
under subheading 7018.90.50, HTSUS. 

Accordingly, HRL 088091 is modified to reflect the correct classification of the wedding 
garments. In accordance with sect ion 625, this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to sec- 
tion 625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF CUSTOMS RULING LETTER RELATING 
TO THE TARIFF CLASSIFICATION OF AN ADDRESS/ 
ENGAGEMENT BOOK 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of an address/engagement book. Notice of the proposed 
revocation was published on November 16, 1994, in the CusToMs BUL- 
LETIN, Volume 28, Number 45/46. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after March 6, 1995. 


FOR FURTHER INFORMATION CONTACT: Carlos Halasz, Textile 
Classification Branch, Office of Regulations and Rulings, (202) 
482-7059. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On November 16, 1994, Customs published a notice in the CusTomMs 
BULLETIN, Volume 28, Number 45/46, proposing to modify New York 
Ruling Letter (NYRL) 860930, issued March 8, 1994, wherein an 
address/engagement book was classified in subheading 4820.10.4000, 
Harmonized Tariff Schedule of the United States (HTSUS), which 
encompasses articles similar to diaries. No comments were received in 
response to the proposed modification. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NYRL 860930 to reflect the proper clas- 
sification of the merchandise in subheading 4820.10.2010, HTSUS, 
which provides for diaries and address books. Headquarters Ruling Let- 
ter (HRL) 956934, modifying NYRL 860930, is set forth in the Attach- 
ment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: December 19, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
[Attachment] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, December 19, 1994. 


CLA-2 CO:R:C:T 956934 ch 
Category: Classification 


Tariff No. 4820.10.2010 
SONIA LAURENS 


INTERNATIONAL DIVERSIFIED PRODUCTS 
Ninth Floor 

11755 Wilshire Boulevard 

Los Angeles, CA 90025 


Re: Modification of NYRL 860930; tariff classification of pocket diaries; diary; appoint- 
ment book; engagement calendar. 


DEAR Ms. LAURENS: 

New York Ruling Letter (NYRL) 860930, dated March 8, 1991, concerned the classifica- 
tion ofa pocket diary under the Harmonized Tariff Schedule of the United States (HTSUS). 
We have had occasion to review this ruling and find that the classification of said diary 
under subheading 4820.10.4000, HTSUS, isin error). Pursuant to section 625, Tariff Act of 
1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the proposed revocation of 
NYRL 860930 was published November 16, 1994, in the CusToMs BULLETIN, Volume 28, 
Number 45/46. 


Facts: 


The submitted sample is a 1 by 8% by 17% cm book, permanently bound in bonded 
leather, composed mainly of blank pages which are lined and captioned to facilitate written 


entries of various kinds. The bulk of the pages constitute a year-long engagement calendar, 
with spaces provided for filling in reminders, appointments and the like each day. There are 
additional pages designated for address and telephone listings, and others for monthly 
plans and expenses. The book also contains a lesser number of pages which are printed with 
reference information, such as weights and measures, time zones and mileage charts. 

In NYRL 860930, the article was classified under subheading 4820.10.4000, HTSUS, as 
an article similar to a diary. 


Issue: 


Whether the subject merchandise is classifiable in subheading 4820.10.2010, HTSUS, as 
a diary; or subheading 4820.10.4000, HTSUS, as an article similar to a diary? 


Law and Analysis: 


Following the enactment of the HTSUS in 1989, the Area Director of Customs, New York 
Seaport, issued a number of ruling letters in which merchandise described as organizers, 
planners, agendas or engagement calendars were classified as articles similar to diaries. At 
that time, the provision for diaries was reserved for books used as personal journals and 
suitable for extensive notations or narratives. As the submitted sample was not suitable for 
these purposes, it was classified as an article similar to a diary. 

However, these early decisions were superseded by a series of rulings from Customs 
headquarters. See Headquarters Ruling Letter (HRL) 089960, dated February 10, 1992; 
HRL 952691, dated January 11, 1993; HRL 953172, dated March 19, 1993; HRL 953413, 
dated March 29, 1993; HRL 955253, dated November 10, 1993; HRL 955199, dated Janu- 
ary 24, 1994. The headquarters decisions made reference to the Compact Edition of the 
Oxford English Dictionary (1987), which defined the term “diary” as: 


2. A book prepared for keeping a daily record, or having spaces with printed dates for 
daily memoranda and jottings; also applied to calendars containing dai memoranda 
on matters of importance to people generally, or to members of a particular profession, 
occupation, or pursuit. 


Based upon this language, we have concluded that engagement books, agendas, organizers 


and planners which are designed primarily for the receipt of daily memoranda and jottings 
are classifiable as diaries. 
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Furthermore, in recent rulings we have referred to judicial authority concerning the 
scope of the term “diary.” For example, in Baumgarten v. United States, 49 Cust. Ct. 275 
(1962), the merchandise was described in part as a: 


[P]lastic covered book, approximately 4% by 7%s inches in dimensions. Its first few 
pages contain, successively, the date “1961,” the notation “Personal Memoranda,” cal- 
endars for the years 1960, 1961, and 1962, and a few statistical tables. The following 
20-odd pages contain spaces for addresses and telephone numbers, each page more or 
less set aside for each letter of the alphabet. The remaining portion of the book consists 
of ruled pages allocated to the days of the year and the hours of the day and each headed 
with calendars for the current and following months. A blank-lined page, inserted at 
the end of each month’s section, is captioned “Notes.” 


In Baumgarten, the Court observed that: 


[T]he particular distinguishing feature of a diary is its suitability for the receipt of 
daily notations; and, in this respect, the books here in issue are well described. By vir- 
tue of the allocation of spaces for hourly entries during the course of each day of the 
year, the books are designed for that very purpose. That the daily events to be chroni- 
cled may also include scheduled appointments would not detract from their general 
character as appropriate volumes for the recording of daily memoranda. 


Accordingly, the Court classified an appointment/telephone book with calendars and sta- 
tistical information as a diary. 

Similarly, in Brooks Bros. v. United States, 68 Cust Ct. 91(1972), the submitted sample 
was an 8 inch by 10 inch spiral bound leather book which included pages suitable for use as 
a diary, but also possessed a significant amount of printed informational material. Citing 
Baumgarten, the Court noted that the “particular distinguishing feature of a diary is its 
suitability for the receipt of daily notations.” As the informational material did not alter 
the essential nature of the article, it was classified as a diary. 

In light of the foregoing administrative and judicial precedent, we conclude that the 
instant merchandise is properly classifiable as a diary of subheading 4820.10.2010, 
HTSUS, as the article functions primarily as a place for the receipt of daily notations. 
Holding: 

NYRL 860930, dated March 8, 1991, is hereby modified. The subject merchandise is clas- 
sifiable under subheading 4820.10.2010, HTSUS, which provides for diaries and address 
books. The applicable rate of duty is 4 percent ad valorem. 

In accordance with section 625, this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decision pursuant to section 625 
does not constitute a change of practice of position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


MODIFICATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF THYMIDINE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930, (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying rulings pertaining to the tariff classifica- 
tion of a Thymidine product. Notice of the proposed modification was 
published October 5, 1994, in the CUSTOMS BULLETIN, Volume 28, Num- 
ber 39/40. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after March 6, 1995. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6958). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Oin October 5, 1994, Customs published a notice in the Customs BUL- 
LETIN, Volume 28, Number 39/40, proposing to modify, New York Ruling 
Letters (NYRL’s) 832919, 850510, and 877702, issued November 10, 
1988, March 30, 1990, and September 15, 1992, respectively, by the 
Area Director of Customs, New York Seaport, concerning the tariff clas- 
sification of thymidine. In those rulings, a thymidine product was clas- 
sified in subheading 2934.90.5000, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), which provides for “Other hetero- 
cyclic compounds: Other: Other: Other.” No comments were received in 
response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NYRL’s 832919, 850510, and 877702 to 
reflect that Thymidine, is properly classified in subheading 
2938.90.0000, HTSUSA, as “Glycosides, natural or reproduced by syn- 
thesis, and their salts, ethers, esters and other derivatives: Other.” The 
general column one rate of duty is 3.7 percent ad valorem. Headquar- 
ters Ruling Letters modifying NYRL’s 832919, 850510, and 877702, are 
set forth in Attachments A, B, and C to this document. 
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Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177. 10(c)(1)). 


Dated: December 16, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, December 16, 1994. 


CLA-2 CO:R:C:F 955128 ASM 
Category: Classification 
Tariff No. 2938.90.0000 
Mk. BEANIE HOLZAPFEL 


GEORGE UHE Co,, INC. 
12 Rte 17, N. 
Paramus, NJ 07653 


Re: Reconsideration and modification of New York Ruling Letter 832919 concerning the 
tariff classification of Thymidine (CAS 50-89-5) from Japan. 


DEAR Mr. HOLZAPFEL: 

This letter is to advise you that Customs has modified New York Ruling Letter (NYRL) 
832919, dated November 10, 1988, regarding the classification of Thymidine from Japan. 
Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 832919 was published October 5, 1994, in the 
CUSTOMS BULLETIN, Volume 28, Number 39/40. 


Facts: 


In NYRL 832919, issued November 10, 1988, by the Area Director, New York Seaport, a 
product, Thymidine (CAS 5089-5), was classified in subheading 2934.90.5000, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), which provides for Het- 
erocyclic compounds, with a rate of duty of 7.9 percent ad valorem. We have reviewed that 
ruling and have found it to be in error, only with respect to the classification of Thymidine. 
The correct classification follows. 

On August 3, 1993, Customs issued Headquarters Ruling Letter (HRL) 950133, which 
classified Thymidine as a derivative of a glycoside in subheading 2938.90.0000, HTSUSA. 
Subheading 2938.90.0000, HTSUSA, is dutiable at 3.7 percent ad valorem at the column 
one general rate. 


Issue: 

Whether the product, Thymidine (CAS 5089-5), is classifiable in heading 2934 HTSUSA, 
as a heterocyclic compound or heading 2938, HTSUSA, as a glycoside. 
Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI’s). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
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the tariff schedule and any relative section or chapter notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI’s may then be applied. The Explanatory Notes tothe 
Harmonized Commodity Description and Coding System (EN’S), which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI’s. 

In HRL 950133, it was determined that to be classified as a derivative of a glycoside in 
heading 2938, HTSUSA, the Thymidine must be either naturally occurring or synthesized 
ina manner so that its chemical structure is identical to the structure of a naturally occur- 
ring glycoside. In addition, it was noted that regarding the structure of Thymidine, the 
original base and sugar are not joined by a glycosidic linkage through an oxygen atom as are 
all glycosides. However, it is further stated in HRL 950133, that Thymidine is considered a 
nucleoside, or more specifically, an “n-glycoside” or a glycoside having a nitrogen atom gly- 
cosidial bond. Since EN (9) to heading 2938 lists “sinigrin,” an “s-glycoside” having a sul- 
fur atom glycosidial bond, as a glycoside classifiable in heading 2938, it is concluded that 
the intent of the heading is to include an “n-glycoside” like Thymidine. 

Based on the foregoing, it is the opinion of Customs Headquarters that NYRL 832919 
erroneously classified the product in subheading 2934.90.5000, HTSUSA, believingit to be 
a heterocyclic compound. 

Holding: 

The product, Thymidine, is classifiable in subheading 2938.90.0000, HTSUSA, as “Gly- 
cosides, natural or reproduced by synthesis, and their salts, ethers, esters and other deriva- 
tives: Other.” The general column one rate of duty is 3.7 percent ad valorem. 

NYRL 832919, dated November 10, 1988, is hereby modified. In accordance with section 
625, this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
Publication of rulings or decisions pursuant to section 625 doe’s not constitute a change of 
practice or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 

JOHN DURANT, 


Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE 
Washington, DC, December 16, 1994. 
CLA-2 CO:R:C:F 955127 ASM 
Category: Classification 


Tariff No. 2938.90.0000 
Ms. ALICE M. WHITE 


S.S.T. CORPORATION 
PO. Box 1649 
Clifton, NJ 07015-1649 


Re: Reconsideration and modification of New York Ruling Letter 850510 concerning the 
tariff classification of Thymidine (CAS 50-89-5) from Korea, Japan, or Italy. 
DEAR MS. WHITE: 

This letter is to advise you that Customs has modified New York Ruling Letter (NYRL) 
850510, dated March 30, 1990, regarding the classification of Thymidine from Korea, 
Japan, or Italy. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter sec- 
tion 625), notice of the proposed modification of NYRL 850510 was published October 5, 
1994, in the CUSTOMS BULLETIN, Volume 28, Number 39/40. 


Facts: 


In NYRL 850510, issued March 30, 1990, by the Area Director, New York Seaport, a prod- 
uct, Thymidine (CAS 50-89-5), was classified in subheading 2934.90.5000, Harmonized 
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Tariff Schedule of the United States Annotated (HTSUSA), which provides for Hetero- 
cyclic compounds, with a rate of duty of 7.9 percent ad valorem. We have reviewed that rul- 
ingand have found it to be in error, only with respect to the classification of Thymidine. The 
correct classification follows. 

On August 3, 1993, Customs issued Headquarters Ruling Letter (HRL) 950133, which 
classified Thymidine as a derivative of a glycoside in subheading 2938.90.0000, HTSUSA. 
Subheading 2938.90.0000, HTSUSA, is dutiable at 3.7 percent ad valorem at the column 
one general rate. 


Issue: 


Whether the product, Thymidine (CAS 50-89-5), is classifiable in heading 2934, 
HTSUSA, as a heterocyclic compound or heading 2938, HTSUSA, as a glycoside. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI’s). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative section or chapter notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI’s may then be applied. The Explanatory Notes tothe 
Harmonized Commodity Description and Coding System (EN’s), which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI’s. 

In HRL 950133, it was determined that to be classified as a derivative of a glycoside in 
heading 2938, HTSUSA, the Thymidine must be either naturally occurring or synthesized 
ina manner so that its chemical structure is identical to the structure ofa naturally occur- 
ring glycoside. In addition, it was noted that regarding the structure of Thymidine, the 
original base and sugar are not joined by a glycosidic linkage through an oxygen atom asare 
all glycosides. However, it is further stated in HRL 950133, that Thymidine is considered a 
nucleoside, or more specifically, an “n-glycoside” or a glycoside having a nitrogen atom gly- 


cosidial bond. Since EN (9) to heading 2938 lists “sinigrin,” an “s-glycoside” having a sul- 
fur atom glycosidial bond, as a glycoside classifiable in heading 2938, it is concluded that 
the intent of the heading is to include an “n-glycoside” like Thymidine. 

Based on the foregoing, it is the opinion of Customs Headquarters that NYRL 850510 
erroneously classified the product in subheading 2934.90.5000, HTSUSA, believing it to be 
a heterocyclic compound. 


Holding: 


The product, Thymidine, is classifiable in subheading 2938.90.0000, HTSUSA, as “Gly- 
cosides, natural or reproduced by synthesis, and their salts, ethers, esters and other deriva- 
tives: Other.” The general column one rate of duty is 3.7 percent ad valorem. 

NYRL 850510, dated March 30, 1990, ishereby modified. In accordance with section 625, 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
Publication of rulings or decisions pursuant to section 625 does not constitute a change of 
practice or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, December 16, 1994. 


CLA-2 CO:R:C:F 955129 ASM 
Category: Classification 


Tariff No. 2938.90.0000 
Mr. RAJU SHAH 


OMNICHEM 
1025 Charlelo Lane, #109 
Elk Grove Village, IL 60007-3258 


Re: Reconsideration and modification of New York Ruling Letter 877702 concerning the 
tariff classification of Thymidine (CAS 5089-5) from Germany. 


DEAR MR. SHAH: 


This letter is to advise you that Customs has modified New York Ruling Letter (NYRL) 
877702, dated September 15, 1992, regarding the classification of Thymidine from Ger- 
many. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 
625), notice of the proposed modification of NYRL 877702 was published October 5, 1994, 
in the CUSTOMS BULLETIN, Volume 28, Number 39/40. 

Facts: 


In NYRL 877702 issued September 15, 1992, by the Area Director, New York Seaport, a 
product, Thymidine (CAS 5089-5), was classified in subheading 2934.90.5000, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), which provides for Het- 
erocyclic compounds, with a rate of duty of 7.9 percent ad valorem. We have reviewed that 
ruling and have found it to be in error, only with respect to the classification of Thymidine. 
The correct classification follows. 

On August 3, 1993, Customs issued Headquarters Ruling Letter (HRL) 950133, which 
classified Thymidine as a derivative of a glycoside in subheading 2938.90.0000, HTSUSA. 
Subheading 2938.90.0000, HTSUSA, is dutiable at 3.7 percent ad valorem at the column 
one general rate. 

Issue: 


Whether the product, Thymidine (CAS 50-89-5), is classifiable in heading 2934, 
HTSUSA, as a heterocyclic compound or heading 2938, HTSUSA, as a glycoside. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI’s). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative section or chapter notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI’s may then be applied. The Explanatory Notes tothe 
Harmonized Commodity Description and Coding System (EN’s), which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI’s. 

In HRL 950133, it was determined that to be classified as a derivative of a glycoside in 
heading 2938, HTSUSA, the Thymidine must be either naturally occurring or synthesized 
ina manner so that its chemical structure is identical to the structure of a naturally occur- 
ring glycoside. In addition, it was noted that regarding the structure of Thymidine, the 
original base and sugar are not joined by a glycosidic lInkage through an oxygen atom as are 
all glycosides. However, it is further stated in HRL 950133, that Thymidine is considered a 
nucleoside, or more specifically, an “n-glycoside” or a glycoside having a nitrogen atom gly- 
cosidial bond. Since EN (9) to heading 2938 lists “sinigrin,” an “s-glycoside” having a sul- 
fur atom glycosidial bond, as a glycoside classifiable in heading 2938, it is concluded that 
the intent of the heading is to include an “n-glycoside” like Thymidine. 

Based on the foregoing, it is the opinion of Customs Headquarters that NYRL 877702 
erroneously classified the product in subheading 2934.90.5000, HTSUSA, believingit to be 
a heterocyclic compound. 
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Holding: 

The product, Thymidine, is classifiable in subheading 2938.90.0000, HTSUSA, as “Gly- 
cosides, natural or reproduced by synthesis, and their salts, ethers, esters and other deriva- 
tives: Other.” The general column one rate of duty is 3.7 percent ad valorem. 

NYRL 877702 dated September 15, 1992, is hereby modified. In accordance with section 
625, this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
Publication of rulings or decisions pursuant to section 625 does not constitute a change of 
practice or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO THE TARIFF CLASSIFICATION OF A COMPACT 
DISK AND/OR AUDIO CASSETTE STORAGE CARRYING CASE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of compact disc and audio cassette storage/carrying cases. 
Comments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before February 3, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W., Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Georgina Grier, Textile 
Classification Branch, (202) 482-7026. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
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Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of several styles of compact disc and audio cassette stor- 
age/carrying cases. 

In District Ruling Letter (DD) 8983E5, dated June 24, 1994, several 
styles of compact disc and audio cassette storage/carrying cases made of 
a ramie/polyester woven blend were classified under subheading 
4202.92.3030, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), as travel, sports and similar bags with outer surface of 
other textile materials. In addition, a vinyl compact disc carrying case 
was classified under 4202.92.4500, HTSUSA, as an other travel and 
sports bag. This ruling letter is set forth as Attachment A to this 
document. 

However, Customs has concluded that the classification of the ramie/ 
polyester cases in subheading 4902.92.3030, HTSUSA, and of the vinyl 
cases in 4303.92.4500, HTSUSA, was in error. Based upon their com- 
position and intended use, Customs is of the opinion that the ramie/ 
polyester cases are properly classifiable in subheading 4202.92.9035, 
HTSUSA, as other articles with outer surface of other textile materials. 
The vinyl case is properly classifiable in subheading 4202.92.9040, 
HTSUSA, as an other article with outer surface of sheeting of plastic. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modifying DD 898365 
is set forth as Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Date: December 16, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Jamaica, NY, June 24, 1994. 


CLA-2-42-K:C:C7 G21 898365 
Category: Classification 
Tariff No. 4202.92.3030 and 4202.42.4500 
Mr. WARREN COE 
AMWAY CORPORATION 
7575 Fulton Street 
East Ada, MI 49355-0001 


Re: The tariff classification of audiocassette and compact disc storage cases from China. 


DEAR MR. COE: 

In your letter dated May 20, 1994, you requested a classification ruling. 

Two samples were submitted. Item SKU No. X6415 Vendor No. LEBO 25030 is a black 
30 capacity ramie/polyester compact disc storage case. It is secured by means of a nylon 
zipper closure around the entire circumference of the case. There is a textile carry handle 
attached to each side of the case. 

Item SKU No. X6416 Vendor No. LEBO 25060 is a black 60 capacity ramie/polyester 
compact disc storage case. This case is secured by means of a nylon zipper closure around 
the entire circumference of the case. This case has a textile carry handle across the top. 

Descriptive literature and pictures were submitted for three items. Item SKU No. X6414 
Vendor No. LEBO 21060 is a 60 capacity audiocassette storage case constructed of ramie/ 
polyester material with a shoulder strap for carrying. Item SKU No. X6386 Vendor No. 
LEBO 21120 is a 120 capacity audiocassette storage case constructed of ramie/polyester 
material with a shoulder strap for carrying. Item SKU No. X6201 Vendor No. LEBO 25210 
isa vinyl compact disc player storage case with a shoulder strap designed for carrying. Your 
samples are being returned as requested. 

The applicable subheading for Item SKU No. X6414 Vendor No. LEBO 21060 and Item 
SKU No. X6386 Vendor No. LEBO 21120, the 60 and 120 capacity ramie/polyester audio- 
cassette storage cases; Item SKU No. X6415 Vendor No. LEBO 25030 and Item SKU No. 
X6416 Vendor No. LEBO 25060, the 30 and 60 capacity ramie/polyester compact disc stor- 
age cases will be 4202.92.3030, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), which provides for travel, sports and similar bags, with outer surface of 
textile materials, other, of man-made fibers, other. The duty rate will be 20% ad valorem. 

The applicable subheading for Item SKU No. X6201 Vendor No. LEBO 25210, the vinyl 
compact disc player storage case will be 4202.92.4500, HTSUSA, which provides for 
trunks, suitcases, vanity cases * * * traveling bags * * * sports bags * * * and similar con- 
tainers * * * other * * * with outer surface of sheeting of plastic * * * travel, sports and sim- 
ilar bags * * * other. The rate of duty will be 20% ad valorem. 

Items SKU No. X6415, SKU No. X6416, SKU No. X6414, and SKU No. X6386 fall within 
textile category 670. Based upon international textile trade agreements, products of China 
are subject to visa requirements and quota restraints. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report On Current Import Quotas 
(Restraint Levels, an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

THOMAS MATTINA, 
Area Director, 
JFK Airport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMsS SERVICE, 
Washington, DC 


CLA-2 CO:R:C:T 956876 GG 


Category: Classification 
Mr. WARREN COE 


Amway CORPORATION 

7575 Fulton Street 

East Ada, MI 49355-0001 

Re: Classification of compact disc and audio cassette storage cases; DD 898365 modified. 
DEAR Mk. COE: 

This ruling is in reference to District Ruling (DD) 898365, issued to your company on 
June 24, 1994, by the Area Director of Customs, J.FK. Airport. We have reviewed that rul- 
ing and determined that it was in error. Pursuant to section 625(c)(1), Tariff Act of 1930 (19 
U.S.C. 1625(c)(1), as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 
2057) (hereinafter section 625), notice that Customs was proposing to modify DD 898365 
was published in the CusToMs BULLETIN. This modifies that ruling. 


Facts: 


The articles in question are compact disc and audio cassette storage/carrying cases. 
Items SKU No. X6414, X6415, X6416, and X6386 are compact disc and audio cassette stor- 
age/carrying cases composed of 55% ramie/45% polyester blend woven fabric. Item SKU 
No. X6201 isa vinyl compact disk storage/carrying case. All have straps for easier handling. 

In DD 898365, the cases made of the ramie/polyester woven fabric were classified by the 
Area Director as travel, sports and similar bags, with outer surface of textile materials, 
other, of man-made fibers, other, under subheading 4202.92.3030, HTSUSA. Thevinyl case 
was classified under subheading 4202.92.4500, HTSUSA, as a travel, sports and similar 
bag, other. Upon review, the New York Seaport has determined that these classifications 
were in error. 


Issue: 
How are the compact disk and audio cassette storage/carrying cases properly classified? 
Law and Analysis: 


Articles are classified under the HTSUSA in accordance with the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be according to the terms of the 
headings and any relative section or chapter notes. Merchandise that cannot be classified 
in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s. 

Heading 4202, HTSUSA, provides, inter alia, for camera cases, musical instrument 
cases, gun cases and similar articles. Although compact disc and cassette storage and car- 
rying cases are not expressly provided for in this provision, we have previously determined 
that they are similar to the containers enumerated within this heading. See, for example, 
Headquarters Ruling Letter (HRL) 951080, dated May 14, 1992; HRL 953459, dated May 
6, 1993; and HRL 954714, dated January 10, 1994. Accordingly, the merchandise currently 
under consideration is classifiable under heading 4202, HTSUSA, specifically, in subhead- 
ing 4202.92, HTSUSA, which provides for articles with an outer surface of plastic sheeting 
or of textile materials. 

DD 898365 classified the compact disc and audio cassette storage/carrying cases under 
provisions within subheading 4202.92, HTSUSA, which further described the articles as 
travel, sports, and similar bags. However, Additional U.S. Note 1 to Chapter 42 states, in 
pertinent part, that “the expression travel, sports and similar bags means goods * * * ofa 
kind designed for carrying clothing and other personal effects during travel, including 
backpacks and shopping bags of this heading, but does not include binocular cases, camera 
cases, musical instrument cases, bottle cases and similar containers.” In our view, compact 
disc and audio cassette storage cases resemble binocular cases, camera cases etc., and 
therefore, fall within the exclusion. This comports with a similar conclusion reached in 
HRL 951080, cited previously. Consequently, the compact disc and audio cassette cases are 
not travel, sports and similar bags but are other articles under the catchall provision of 
subheading 4202.92, HTSUSA. 
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Holding: 

The four compact disc and audio cassette storage/carrying cases that are made from a 
55% ramie/45% polyester woven fabric are classifiable under subheading 4202.92.9035, 
HTSUSA, which provides for trunks, suitcases... camera cases, musical instrument cases 
* * * and similar articles: other: with outer surface of plastic sheeting or of textile materi- 
als: other: other: with outer surface of textile materials: other: other. They are dutiable at 
the rate of 20 Percent ad valorem and are subject to textile category 870. 

The vinyl compact disc storage/carrying case is classifiable in subheading 4202.92.9040, 
HTSUSA, which provides for trunks, suitcases * * * camera cases, musical instrument 
cases * * * and similar articles: other: with outer surface of plastic sheeting or of textile 
materials: other: other: other. It is dutiable at a rate of 20% ad valorem and is not subject to 
a textile category. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available we 
suggest the importer check, close to the time of shipment, the Status Report on Current 
Import Quotas (RestraInt Levels), an internal issuance of the U.S. Customs Service which 
is updated weekly and is available for inspection at your local Customs office. 

Due to the nature of the statistical annotation (the ninth and tenth digits of the classifi- 
cation) and the restraint (quota/visa) categories, the importer should contact his local Cus- 
toms office prior to importation of this merchandise to determine the current status of any 
import restraints or requirements. 

In order to ensure uniformity in Customs’ classification of this merchandise and to elim- 
inate uncertainty, pursuant to section 177.9(d)(1), Customs Regulations (19 CFR 
177.9(d)(1)), DD 898365 is modified to reflect the above classification effective on the date 
of this letter. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF COSMETIC WIPES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of cosmetic wipes. Comments are invited on the correct- 
ness of the proposed ruling. 


DATE: Comments must be received on or before February 3, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
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N.W,, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W.,, Suite 
4000, Washington DC. 


FOR FURTHER INFORMATION CONTACT: Suzanne Karateew, 
Textile Classification Branch, (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of cosmetic wipes. 

In Headquarters Ruling Letter (HRL) 955790, dated February 17, 
1994, cosmetic wipes used in the removal of make-up were classified 
under subheading 5603.00.9090, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), which provides for certain non- 
woven textiles. This ruling letter is set forth in “Attachment A.” That 
ruling was based on inaccurate factual information concerning the 
fiber make up of the product. HRL 955790 was issued on the assump- 
tion that the subject cosmetic wipes were made of a blend of cotton and 
rayon fibers. Since the issuance of HRL 955790, additional samples of 
the cosmetic wipes were submitted to the Customs laboratory for fiber 
analysis. The lab findings revealed that the cosmetic wipes were com- 
posed of more than 75 percent bleached pulp fibers and less than 25 per- 
cent textile fibers by weight. 

At issue in this proposed modification is whether the lab findings 
necessitate classification of the cosmetic wipes under subheading 
4818.20.0040, HTSUSA, which provides for handkerchiefs, cleansing 
or facial tissues, of paper pulp. Customs is of the opinion that this is the 
proper classification for the cosmetic wipes the subject of HRL 955790. 

Customs intends to modify HRL 955790 to reflect proper classifica- 
tion of the cosmetic wipes in subheading 4818.20.0040, HTSUSA. 
Before taking this action, consideration will be given to any written 
comments timely received. Proposed HRL 956875; which serves to 
modify HRL 955790, is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 20, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, February 17, 1994. 


CLA-2 CO:R:C:T 955790 
Category: Classification 
Tariff No. 5603.00.9090 
Mk. TIEN-CHIN LIANG LOU 
VERSEAU INTERNATIONAL 
240 East 76th Street 
Apt. #3M 
New York, NY 10021 


Re: Cosmetic wipes; heading 5603; country of origin determination for fabric made in 
Japan and cut to size-and packaged in Taiwan; 19 CFR 12.130; HRL 734576. 


DEAR Mk. Lou: 

This is in response to your letter, dated December 30, 1993, in which you requested the 
tariff classification, country of origin and quota/visa status for a cosmetic wipe. A sample of 
the product was submitted for our examination. 


Facts: 


The merchandise in question consists of cosmetic wipes that are generally used for 
removing make-up. They are made of a nonwoven fabric comprised of a blend of cotton and 
rayon man-made fibers. The wipes are rectangular in shape and measure 3.1 inches by 2.1 
inches. The final packaged product will contain 90 wipes and will measure 7 inches by 2 
inches by 2.5 inches. 

The nonwoven fabric is manufactured in Japan and further processed in Taiwan. In Tai- 
wan, the fabric is cut to size and packaged for export to the U.S. 


Issue: 


What is the tariff classification of the cosmetic wipes under the Harmonized Tariff 
Schedule of the United States (HTSUS)? 

What is the country of origin of the cosmetic wipes for visa/quota purposes? 

What is the country of origin of the cosmetic wipes for marking purposes? 


Law And Analysis: 


CLASSIFICATION OF THE COSMETIC WIPES 


The classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRIs), taken in order. GRI 1 provides that classification shall be determined 
according to the terms of the headings and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and ifthe headings and 
legal notes otherwise require, the remaining GRI’s may be applied, taken in order. 

Heading 5603, HTSUS, provides for “[n]onwovens, whether or not impregnated, coated, 
covered or laminated.” As the wipes in question are made of a nonwoven fabric, they are 
classifiable in this heading pursuant to GRI 1. Specifically, they are classifiable in subhead- 
ing 5603.00.9090, HTSUS, which provides for “[n]onwovens, whether or not impregnated, 
coated, covered or laminated: [o]ther: [o]ther: [o]ther nonwovens whether or not impreg- 
nated, coated or covered: [o]ther: [o]f staple fibers.” 


COUNTRY OF ORIGIN AND MARKING REQUIREMENTS 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that, unless 
excepted, every article of foreign origin imported into the U.S. shall be marked in a conspic- 
uous place as legibly, indelibly, and permanently as the nature of the article (or container) 
will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. the Eng- 
lish name of the country of origin of the article. The Court of International Trade stated in 
Koro North America v. United States, 701 FSupp. 229, 12 CIT 1120 (CIT 198), that “In 
ascertaining what constitutes the country of origin under the marking statute, a court 
must look at the sense in which the term is used in the statute, giving reference to the pur- 
pose of the particular legislation involved.” The purpose of the marking statute is outlined 
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in United States v. Friedlaender & Co., 27 CCPA 297 at 302, C.A.D. 104 (1940), where the 
court stated that: “Congress intended that the ultimate purchaser should be able to know 
by inspection of the marking on the imported goods the country of which the goods is the 
product. The evident purpose is to mark the goods so that at the time of the purchase the 
ultimate purchaser may, by knowing where the goods were produced, be able to buy or 
refuse to buy them, if such marking should influence his will.” 

Section 12.130 of the Customs Regulations (19 CFR 12.130), sets forth the principles for 
making country of origin determinations for textiles and textile products subject to Section 
204 of the Agricultural Act of 1956, as amended (7 U.S.C. 1854). According to T.D. 90-17, 
published in the Federal Register on March 1, 1990, (55 FR 7303), the principles of country 
of origin for textiles and textile products contained in 19 CFR 12.130 are applicable to such 
merchandise for all purposes, including duty and marking. Customs has determined that 
i9 CFR 12.130 will be applied to determine the country of origin of all imported articles 
which are classified in Section XI, HTSUS, or to any imported article classified outside of 
Section XI, HTSUS, under a subheading which has a textile category number associated 
with it. Because the subject merchandise is classifiable in Section XI, HTSUS, 19 CFR 
12.130 will be used in making the country of origin determination. 

Section 12.130 provides that a textile product that is processed in more than one country 
or territory shall be a product of that country or territory where it last underwent a sub- 
stantial transformation. A textile or textile product will be considered to have undergonea 
substantial transformation if it has been transformed by means of substantial manufac- 
turing or processing operations into a new and different article of commerce. 

Section 12.130(d) of the Customs Regulations sets forth criteria for determining 
whether a substantial transformation of a textile product has taken place. This regulation 
states that these criteria are not exhaustive; one or any combination of criteria may be 
determinative, and additional factors may be considered. 

Section 12.130(d)(1) of the Customs Regulations states that a new and different article 
of commerce will usually result from a manufacturing or processing operation if there is a 
change in: 

(i) Commercial designation or identity, 
(ii). Fundamental character or 
(iii) Commercial use. 

Section 12.130(d)(2) of the Customs Regulations states that in determining whether 
merchandise has been subjected to substantial manufacturing or processing operations, 
the following will be considered: 


(i) The physical change in the material or article as a result of the manufacturing or 
processing operations in each foreign territory or country, or insular possession of the 
US. 


(ii) The time involved in the manufacturing or processing operations in each foreign 
territory or country, or insular possession of the U.S. 

(iii) The complexity of the manufacturing or processing operations in each foreign 
territory or country, or insular possession of the U.S. 

(iv) The level or dame of skill and/or technology required in the manufacturing or 


processing operations in each foreign territory or country, or insular possession of the 
US, 


'(v) The value added to the article or material in each foreign territory or country, or 
insular possession of the U.S., compared to its value when imported into the U.S. 
Section 12.130(e)(2) of the Customs Regulations provides that an article wili not be con- 
sidered to be a product of a particular foreign country by virtue of merely having under- 
gone: 


(ii) Cutting to length or width and hemming or overlocking fabrics which are readily 
identifiable as being intended for a particular commercial use; 


In Headquarters Ruling Letter 734576, dated February 17, 1993, we applied Section 
12.130(e)(2)(ii) in determining the country of origin and marking for wiping cloths used to 
clean lenses. These wiping clothes were constructed of Japanese origin herringbone weave 
fabric that was made of 100% polyester filament yarn. The fabric was sent to Canada where 
it was cut to dimensions of 12 x 13cm and 9 x 19cm, respectively. The first cloth had 
pinked edges and the second one had edges finished with an overcast stitch. The clothes 
were packaged in plastic pouches before being shipped to the U.S. 

Customs held that the Japanese origin fabric was highly specialized and intended for use 
incleaning. The fabricimparted the most important properties of the finished wiping cloth. 
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In comparison, in Canada, the fabric was merely cut to length and width, and in some cases 
overcast stitched and packaged. These operations were not considered to be substantial 
processing as they did not require much time, were not complex and did not require a high 
degree of skill or technology as compared with the forming of the fabric. Therefore, based 
on 19 CFR 12.130(e)(2)(ii), Customs determined that the fabric was not substantially 
transformed in Canada and the country of origin of the wiping cloths for all purposes, 
including marking, was Japan. 

Similarly, in the instant case, the fabric that is formed in Japan is specialized for use asa 
wipe and it imparts the most important properties of the finished article. In addition, the 
only processing performed in Taiwan is cutting the fabric to size, then folding and packag- 
ingit. As stated above, these are not considered substantial processing operations. Thus, as 
the operations which take place in Taiwan are not sufficient to perfect a change in the coun- 
try of origin, Japan is the country of origin of these articles. 

Finally, as we have determined that the country of origin of the imported cosmetic wipes 
is Japan, it is acceptable to mark the article with the phrase “Textile Made in Japan” or 
“Made in Japan”, provided that the marking is conspicuous, legible and permanent. 
Holding: 

The cosmetic wipes are classifiable in heading 5603.00.9090, HTSUS, and the rate of 
duty is 12.5% ad valorem. A visa is required under textile category code 223. 

The country of origin of the imported cosmetic wipes processed in the manner described 
above for marking and quota purposes is Japan as that is where the fabric is manufactured. 

The holding set forth above applies only to the specific factual situation and merchandise 
identified in the ruling request. This position is clearly set forth in section 177.9(b)(1), Cus- 
toms Regulations (19 CFR 177.9(b)(1)). This section states that a ruling letter is issued on 
the assumption that all the information furnished in connection with the ruling request 
and incorporated in the ruling letter, either directly, by reference, or by implication, is accu- 
rate and complete in every material respect. Should it subsequently be determined that the 
information furnished is not complete and does not comply with 19 CFR 177.9(b)(1), the 
ruling will be subject to modification or revocation. In the event there is a change in the 
facts previously furnished, this may affect the determination of country of origin. Accord- 
ingly, it is recommended that a new ruling request be submitted in accordance with section 
177.2, Customs Regulations (19 CFR 177.2). 

The designated textile and apparel categories may be subdivided into parts. Ifso, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available we 
suggest the importer check, close to the time of shipment, the Status Report on current 
Import Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which 
is updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 


CLA-2 CO:R:C:T 956875 SK 
Category: Classification 


Tariff No. 4818.20.0040 
TIEN-CHIN LIANG LOU 


VERSEAU INTERNATIONAL 
240 East 76th St., #3M 
New York, NY 10021 


Re: Modification of HRL 955790 (2/17/94); classification of a cosmetic wipe; lab test 


reveals cosmetic wipe to be over 75 percent by weight of pulp fibers; 4818.20.0040, 
HTSUSA. 


DEAR SIR: 

On February 17, 1994, this office issued you Headquarters Ruling Letter (HRL) 955790 
in which Customs classified a cosmetic wipe under subheading 5603.00.9090, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA). Since the issuance of that rul- 
ing, this office has been made aware of a factual error which has the effect of changing the 


classification of the subject merchandise. Accordingly, HRL 955790 is hereby modified and 
our analysis follows. 


Facts: 


The articles at issue are “cosmetic puffs” or “cosmetic wipes,” and are generally used for 
removing make-up. The individual wipes are sheets of tissue-like material, measuring 
approximately 2 inches by 6 inches, but folded in half to measure approximately 2 inches by 
3 inches. The wipes are made from Japanese raw material which is cut to size and put up in 
90-count packages in Taiwan. 


In HRL 955790, these products were classified in subheading 5603.00.9090, HTSUSA, 
as nonwoven textiles. This classification was based on the erroneous assumption that the 
cosmetic wipes consisted of a blend of cotton and rayon textile fibers. 

Since the issuance of HRL 955790, another sample of the subject merchandise was sub- 
mitted to the Customs laboratory for fiber analysis. The lab test revealed that the cosmetic 
wipes consisted of over 75 percent bleached pulp fibers and less than 25 percent textile 
fibers by weight. 


Issue: 


Whether the subject cosmetic wipes are classifiable under subheading 5603.00.9090, 
HTSUSA, as nonwoven textiles, or under subheading 4818.20.0040, HTSUSA, which pro- 
vides for handkerchiefs, cleansing or facial tissues, of paper pulp? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI’s). 
GRI I provides that classification shall be determined according to the terms of the head- 
ings and any relative section or chapter notes, taken in order. Merchandise that cannot be 
classified in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s. 

Heading 4818, HTSUSA, provides for, inter alia, cleansing tissues of paper pulp. As a 
Customs laboratory report yields the finding that the subject merchandise is composed of 
over 75 percent pulp fibers, and the cosmetic wipes or “puffs” are “cleansing or facial tis- 
sues,” classification is proper within this heading. 

We further note that the change in the tariff classification of the cosmetic wipes does not 
affect the conclusion in HRL 955790 regarding the country of origin of the wipes for mark- 
ing purposes. We have consistently held that cutting materials to defined shapes or pat- 
terns suitable for use in making finished articles, as opposed to mere cutting to length 
and/or width which does not render the article suitable for a particular use, constitutes a 
substantial transformation. In this case, the essential character and use of the cosmetic 
wipe material is predetermined prior to the processing performed in Taiwan. Thus, the 
country of origin of the wipes is the country in which the material is formed—Japan. 
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Holding: 

HRL 955790 is modified. 

The cosmetic wipes are classifiable under subheading 4818.20.0040, HTSUSA, which 
provides for, in part, other cleansing or facial tissues and towels, of paper pulp, dutiable ata 
rate of 5.3 percent ad valorem. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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HAFELE AMERICA Co., LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 92-11-00761 


[Plaintiff's motion for summary judgment and to dismiss defendant’s counterclaim is 
granted. Judgment entered for plaintiff. ] 


(Dated December 12, 1994) 


Sandler, Travis & Rosenberg, PA. (Edward M. Joffe and Arthur K. Purcell), for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
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International Trade Litigation, United States Customs Service (Karen P Binder), of coun- 
sel, for defendant. 


MEMORANDUM AND ORDER 


GOLDBERG, Judge: This matter comes before the Court on plaintiff's 
motion for summary judgment and to dismiss defendant’s counter- 
claim. Defendant opposes plaintiff's motion, asserting that a material 
issue of fact precludes summary judgment. The Court exercises its juris- 
diction pursuant to 28 U.S.C. § 1581(a) (1988). 


BACKGROUND 


This case involves the proper tariff classification of a small metal rod 
which serves as part of a two-component system used to join wooden 
panels together at an angle. The parties do not dispute the material facts 
which follow. 

The cylindrical rod has a threaded foot, a wider unthreaded shank, a 
thin neck, and a round head with a flat, slotted top. In order to anchor 
the rod in place, the foot of the rod is screwed into one wooden panel. The 
unthreaded shank, neck, and head of the rod remain exposed. The 
exposed portion of the rod is then placed entirely into a pre-drilled hole 
on the side of a second wooden panel, creating an angle between the two 
panels. The head fits entirely into a small drum-shaped cam secured at 
the end of the hole in the second panel. The cam is torqued around the 
head of the rod to join and lock the two panels together. 

The subject merchandise entered this country from Germany 
between November 26, 1990 and June 12, 1992. Customs liquidated cer- 
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tain entries of the merchandise as screws, under subheading 
7318.15.80, Harmonized Tariff Schedule of the United States 
(“HTSUS”), with a duty rate of 9.5% ad valorem. Plaintiff timely pro- 
tested the liquidation of the entries of the merchandise as screws, but 
Customs denied plaintiff's protests. Plaintiff then brought suit in this 
Court, alleging that Customs had erred in classifying the merchandise 
as screws. Customs counterclaimed, alleging that some entries of the 
merchandise, which it had not previously classified as screws, should be 
so classified. 

Plaintiff now moves for summary judgment and dismissal of defen- 
dant’s counterclaim. Plaintiff primarily argues that the merchandise 
should be classified as bolts, under HTSUS subheading 7318.15.20, with 
a duty rate of 0.7% ad valorem. In the alternative, plaintiff claims that 
the merchandise should be classified as either: (1) studs, under HTSUS 
subheading 7318.15.50, with a duty rate of 4.7% ad valorem; (2) other 
base metal mountings, fittings and similar articles suitable for furni- 
ture, under HTSUS subheading 8302.42.30, with a duty rate of 5.7% ad 
valorem; or (3) other threaded articles, under HTSUS subheading 
7318.19.00, with a duty rate of 5.7% ad valorem. Defendant opposes 
plaintiffs motion, claiming that a genuine issue of material fact exists as 
to whether the subject merchandise functions as a screw or as a bolt. 


DISCUSSION 


The Court may grant a motion for summary judgment if it finds the 
case lacks genuine issues of material fact, and that the moving party is 
entitled to judgment as a matter of law. USCIT Rule 56(d). The inter- 
pretation ofa tariff term presents a question of law; therefore, if the only 
genuine issue before the Court is the meaning of a tariff term, the Court 
may grant summary judgment. Id.; Convertors Div. of Am. Hosp. Supply 
Corp. v. United States, 7 Fed. Cir. (T) 17, 19, 861 F2d 710, 712 (1988). 

In interpreting a tariff term, the Court presumes that Congress 
frames tariff acts using the language of commerce. Nylos Trading Co. v. 
United States, 37 CCPA 71, 73, C.A.D. 422 (1949). The Court also pre- 
sumes that the commercial meaning of a tariff term coincides with its 
common meaning, in the absence of evidence to the contrary. United 
States v. C.J. Tower & Sons, 48 CCPA 87, 89, CAD. 770 (1961) (citation 
omitted). To determine the commercial or common meaning of a tariff 
term, the Court will draw on lexicons, its own knowledge, and other reli- 
able sources. Id. 


A. Screws: 


Customs’ classification of the merchandise as a screw, under subhead- 
ing 7318.15.80, HTSUS, is afforded a statutory presumption of correct- 
ness. 28 U.S.C. § 2639(a)(1) (1988). Plaintiff bears the burden of 
rebutting this initial presumption. Id. 

Customs asserts that it properly categorized the merchandise as a 
screw for two reasons. First, Customs asserts that the merchandise pos- 
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sesses the physical characteristics of a screw, as set forth by American 
National Standards Institute (“ANSI”). ANSI describes a screw as: 


[A]n externally threaded fastener capable of being inserted into 
holes in assembled parts, of mating with a preformed internal 
thread or forming its own thread, and of being tightened or released 
by torquing the head. 
ANSI/ASME Standard B18.2.1 (1981). Second, Customs asserts that 
the merchandise looks like a shoulder screw. A shoulder screw is a single 
component fulcrum upon which a lever turns. Webster’s Third New 
International Dictionary of the English Language Unabridged 2105 
(1993). 

Plaintiff argues that Customs overlooks the primary purpose of the 
merchandise in categorizing it as a screw, and the Court agrees. Many 
items, e.g. a light bulb, possess the physical characteristics of a screw in 
that they are externally threaded and are capable of being tightened by 
torquing of the head. For an item to be a screw, however, it should fulfill 
its primary purpose upon having its head torqued, and that purpose 
should be one recognized for a screw. For example, upon having its head 
torqued, the item should fasten other objects together, or perhaps serve 
as a single component fulcrum upon which a lever turns. See ANSI/ 
ASME Standard B18.2.1 (1981); Webster’s Third New International 
Dictionary of the English Language Unabridged 2105 (1993). 

It is undisputed that the subject merchandise does not accomplish its 
primary purpose upon having its head torqued. Rather, the merchan- 
dise must mate with a cam in order to accomplish its purpose of joining 
and locking two boards together at an angle. Plaintiff's Statement of 
Material Facts at 2; Defendant’s Response to Plaintiff’s Statement of 
Material Facts at 3. The joint created by the mating of the merchandise 
and the cam is then tightened and locked by torquing the cam, not by 
torquing the head of the merchandise. Plaintiff’s Statement of Material 
Facts at 3; Defendant’s Response to Plaintiff's Statement of Material 
Facts at 4. Because the merchandise does not accomplish its primary 
purpose upon having its head torqued, it is not a screw. Plaintiff has 
established that Custom’s classification focuses on the physical parame- 
ters of the merchandise without acknowledging the undisputed purpose 
of the merchandise. See Atlas Copco N. Am., Inc. v. United States, 17 CIT 
___, ___, 8837 F Supp. 423, 427 (1993) (Customs’ emphasis on the 
physical parameters of a “Swellex rock bolt,” rather than on the use and 
common name of the item, caused it to incorrectly classify the item as 
something other than a bolt). Plaintiff has therefore rebutted the pre- 
sumption of correctness in favor of Customs’ classification decision. 


B. Bolts: 


Having found that plaintiff has rebutted the presumption in favor of 
Customs’ classification decision, the Court turns to consider whether 
the alternative classifications proposed by the plaintiff fully describe the 
subject merchandise. See Jarvis Clark Co. v. United States, 2 Fed. Cir. 
(T) 70, 75, 733 F.2d 873, 878 (1984). Plaintiff first suggests that the cate- 
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gory for bolts, HTSUS subheading 7318.15.20, describes the merchan- 
dise. 

Dictionaries generally define the term “bolt” broadly, so as to encom- 
pass the subject merchandise. For example, Funk & Wagnalls’ New 
Comprehensive International Dictionary of the English Language, 
Deluxe Edition (1980) defines a bolt as, among other things, “a pin or 
rod used for holding anything in its place.” Webster’s New World Dictio- 
nary of American English, Third College Edition (1988) defines a bolt 
as, among other things, “a threaded metal rod or pin for joining parts, 
having a head and usually used with a nut.” Jd. at 157. These dictionary 
definitions show that a bolt usually, but does not necessarily, work witha 
nut. 

Courts have also interpreted the term “bolt” so as to embrace the sub- 
ject merchandise. While the Court recognizes that decisions interpret- 
ing TSUS terms are not dispositive of the interpretation of HTSUS 
terms, the Court finds guidance in several decisions interpreting the 
term “bolt” under both the Tariff Schedules of the United States 
(“TSUS”) and HTSUS. See H. Conf. Rep. No. 576, 100th Cong., 2d Sess. 
548, reprinted in 1988 U.S.C.C.A.N. 1582. Under the TSUS, the Customs 
Court found that a bolt is: (1) in the shape of a pin or a rod; and 
(2) designed to fasten or hold something in place. A.L. Liebman & Son, 
Inc. v. United States, 65 Cust. Ct. 85, 90, C.D. 4059 (1970). This Court 
further found that a bolt need not work in conjunction with a nut. Atlas 
Copco, 837 F. Supp. at 423. Under HTSUS, this Court confirmed that 
“bolt” is a broad term with “dozens of permutations of form and applica- 
tion.” S.J. Stud, Inc. v. United States, 17CIT___,__—_—, Slip Op. 93-124 
at 15 (July 1, 1993), aff'd, 12 Fed. Cir. (T)__, 24 F3d 1394 (1994). 

The industry which deals with the merchandise also interprets the 
term “bolt” so as to include the subject merchandise. Plaintiff advertises 
and refers to its merchandise as a “bolt” or “connecting bolt.” Plaintiff's 
Memorandum in Support of Its Motion for Summary Judgment and to 
Dismiss Defendant’s Counterclaim, Exhibits 2, 3, 8. Instructions for 
assembly of a bookcase also refer to the subject merchandise as a “con- 
necting bolt.” Jd., Exhibit 12. An industry handbook discussing fasten- 
ers used in carpentry similarly refers to an item such as the subject 
merchandise as a “bolt.” Id., Exhibit 4. 

In sum, dictionaries, prior court decisions, and trade materials all 
interpret the term “bolt” in a manner which encompasses the subject 
merchandise. For the foregoing reasons, the Court finds that the term 
“bolt” describes the merchandise at issue in this action. 


C. Studs: 


Having found that the HTSUS subheading for bolts describes the 
merchandise, the Court turns to consider whether alternative catego- 
ries proposed by plaintiff also describe the merchandise. Plaintiff sug- 
gests that the term “stud,” used in subheading 7318.15.50, HTSUS, 
may also cover the merchandise. 
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According to the dictionary, the term “stud” encompasses a wide vari- 
ety of items, which do not necessarily share distinguishing characteris- 
tics. Webster’s New World Dictionary of American English, Third 
College Edition 1330 (1988) defines a stud as: 


1 any of a series of small knobs or rounded nailheads used to orna- 
ment a surface, as of leather 2 a small, buttonlike device with a 
smaller button or shank on the back, inserted in a shirt front as an 
ornament or fastener 3 any of a number of upright pieces in the 
outer or inner walls of a building, to which panels, siding, laths, etc. 
are nailed * * * 4a metal crossbar bracing a link, as in a chain cable 
5 a projecting pin or peg used as a support, pivot, stop etc. or, asin an 
automobile tire, to increase traction on ice 6 a screw threaded at 
each end, used in fastening metal to metal or concrete. 


Courts have generally interpreted the term “stud” in a manner con- 
sistent with its dictionary definition, finding it to cover a wide variety of 
items. For example, the Customs Court found that a “threaded or 
machined stud,” used for fastening materials to steel or concrete in 
building construction, is a stud. Fastening Devices, Inc. v. United States, 
40 Cust. Ct. 345, C.D. 2004 (1958). The Customs Court also found that a 
“Mordax horseshoe stud,” used to prevent horses from slipping on ice, is 
a stud. Gorman Anderson Corp. v. United States, 34 Cust. Ct. 35, C.D. 
1674 (1955). Furthermore, this Court found that a “stud-bolt,” i.e. a rod 
threaded on both ends and secured by nuts, is a stud. S.J. Stud, Inc., Slip 
Op. 93-124 (July 1, 1993). In all of these cases, perhaps the courts found 
it persuasive that not only the dictionary, but also the industries which 
used the items at issue, identified the items as studs. 

In this case, neither the dictionary nor the industry that uses the sub- 
ject merchandise identifies the merchandise as a stud. The merchandise 
does not fit the dictionary definition of a stud because it: (1) is not orna- 
mental; (2) does not function as a button-like device on clothes; (3) does 
not stand upright in the wall of a building; (4) does not serve as a metal 
crossbar bracing a link; (5) does not function as a stop or increase trac- 
tion; and (6) is not a screw threaded at both ends and used to attach 
metal and concrete. Further, none of the trade materials submitted by 
the parties identify the merchandise as a stud. In sum, because neither 
the referenced dictionary definition nor the industry that uses the sub- 
ject merchandise identifies the merchandise as a stud, the Court finds 
that the HTSUS category for studs fails to describe the merchandise. 


D. Other Base Metal Mountings, Fittings, and Similar Articles Suitable 
for Furniture: 

Plaintiff also suggests that HTSUS subheading 8302.42.30, covering 
other base metal mountings, fittings, and similar articles suitable for 
furniture, applies to the merchandise. This category is located in Chap- 
ter 83 of the HTSUS. The chapter notes printed at the beginning of 
Chapter 83 provide, in part: 


For purposes of this chapter, parts of base metal are to be classified 
with their parent articles. However, articles of iron or steel of head- 
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ing 7312, 7315, 7317, 7318, or 7320, or similar articles of other base 
metal (chapters 74 to 76 and 78 to 81) are not to be taken as parts of 
articles of this chapter. (Emphasis added). 


Relative chapter notes, as well as the terms of HTSUS headings, aid in 
determining the classification of merchandise for customs purposes. 
General Rules for the Interpretation of the Harmonized System, Rule 1. 

According to the relative chapter notes for Chapter 83, the merchan- 
dise cannot be classified as a mounting, fitting, or similar article suitable 
for furniture. As discussed above, the Court finds that the HTSUS cate- 
gory for bolts, subheading 7318.15.20, covers the merchandise in ques- 
tion. Because the merchandise is classifiable as a bolt under heading 
7318, the chapter notes specifically exclude it from chapter 83. The 
Court therefore finds subheading 8302.42.30 inapplicable to the mer- 
chandise at issue in this case. 


E. Other Threaded Articles: 


Plaintiff also suggests that HTSUS subheading 7318.19.00, whichisa 
basket provision covering other threaded articles, applies to the mer- 
chandise. In classifying an item for customs purposes, however, the 
Court looks for the category which most specifically describes the mer- 
chandise at issue. Reference to a basket provision such as subheading 
7318.19.00 is proper only when no other provision describes the mer- 
chandise more specifically. Regaliti, Inc. v. United States, 16 CIT 407, 


408 (1992). As discussed above, the Court finds that the subheading for 
bolts specifically covers the merchandise. Therefore, the Court does not 
find it necessary to apply the basket provision in this case. 


CONCLUSION 


The Court finds that Customs erred in classifying the merchandise in 
question as a screw. The subject merchandise does not function primar- 
ily as screw or as a stud. Rather, it functions as a bolt which works in 
conjunction with a cam to join and lock two wooden boards at an angle. 
Because the merchandise is classifiable as a bolt, it is not classifiable for 
tariff purposes as a base metal mounting, fitting or similar article suit- 
able for furniture, or other threaded article. Consequently, it is hereby 

ORDERED that plaintiff's motion for dismissal of defendant’s counter- 
claim is GRANTED; and it is further 

ORDERED that plaintiff's motion for summary judgment is GRANTED. 
Judgment will be entered accordingly. 
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White & Case (William J. Clinton, David E. Bond and George L. Paul) for plaintiffs and 
defendant-intervenors AOC International, Ltd., Action Electronics Co., Ltd., Proton 
Electronic Industrial Co., Ltd., and Tatung Company. 

Frederick L. Ikenson, PC. (Frederick L. Ikenson, Joseph A. Perna, V and Larry Hampel 
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Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Reginald T. 
Blades, Jr.), Thomas H. Fine, Attorney Advisor, Office of the Chief Counsel for Import 
Administration, United States Department of Commerce, of counsel, for defendant. 


OPINION 


RESTANI, Judge: This matter is before the court pursuant to separate 
motions for judgment on the agency record challenging the determina- 
tion of the United States Department of Commerce (“Commerce”) in 
Color Television Receivers, Except for Video Monitors, from Taiwan, 


57 Fed. Reg. 20,241 (Dep’t Comm. 1992) (seventh final admin. review). 

Zenith Electronics Corporation’s motion contains no arguments that 
would distinguish it from the issues decided in Independent Radionic 
Workers v. United States, Slip Op. 94-144 at 2-4 (Sept. 16, 1994) (order- 
ing application of Commerce’s new VAT methodology) or in Zenith Elec. 
Corp. v. United States, Slip Op. 94-146 at 4-6 (Sept. 19, 1994) (finding 
challenge regarding estimated duties does not include challenge as to 
deduction of actual duties). Thus the court remands this case for a recal- 
culation of VAT. The court declines to address Zenith’s argument as to 
actual antidumping duties for the same reasons articulated in Zenith, 
Slip op. 94-146. 

AOC International, Ltd. (“AOC”), in its motion, objects that it should 
not have received the most adverse BIA margins possible.! See 19 U.S.C 
§ 1677e(c) (1988). AOC bases its objection on both lack of notice and 
inappropriate application of the new methodology. Commerce was 
entitled to analyze AOC’s conduct under its new BIA methodology, with- 
out prior notice of a change in methodology. See Allied-Signal Aerospace 
Co. v. United States, 996 F.2d 1185, 1192 (Fed. Cir. 1993) (approving new 
two-tier BIA policy). 

The next issue is whether the highest tier BIA was applied properly to 
AOC under the facts of this case. Cessation of operations is not a valid 
excuse for failure to submit any information to Commerce and compa- 


1 AOC has withdrawn its challenge to Commerce’s circumstances of sale adjustment methodology in light of the Fed- 
eral Circuit’s recent decision in Koyo Seiko Co. v. United States, 36 F.3d 1565 (Fed. Cir. 1994). 
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nies must structure wind-down operations so as to enable them to pro- 
vide Commerce necessary data. Furthermore, AOC did not suggest a 
simplified reporting form, as was the case in Allied-Signal. See 996 F.2d 
at 1192-93. AOC simply accepted that because it submitted no informa- 
tion, it would receive BIA treatment, albeit a different BIA treatment. 
Nonetheless, as this matter is remanded on other grounds, and because 
Allied-Signal has intervened, Commerce should be given the opportu- 
nity to re-examine the facts of this case in light of Allied-Signal. 
Depending upon its view of the facts, including the magnitude of the 


margins, Commerce may find another BIA margin to be most appropri- 
ate here. 


CONCLUSION 


This action is remanded to Commerce for 45 days to allow Commerce 
to apply its new VAT methodology and to examine its BIA treatment of 
AOC in the light of Allied-Signal. Objections are due 20 days thereafter. 
Responses are due 10 days thereafter. 
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OPINION 


RESTANI, Judge: Quantronics Mfg. Korea, Ltd. (“Quantronics”), a 
plaintiff herein, moves for relief from default judgment under USCIT 
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Rule 60(b)(1), on the grounds of mistake, inadvertence, surprise, or 
excusable neglect. The motion is unopposed. Specifically, Quantronics 
seeks expungement of footnote 6 at p. 11 of Samsung Elecs. Co. v. United 
States, Slip Op. 94-149 (Sept. 21, 1994) (“Samsung I”), which stated 
that Quantronics was in default, based on counsel’s failure to appear at 
oral argument. The footnote is not in error and will not be expunged, but 
Quantronics will be relieved of the default.! Quantronics’ motion for 
judgment on the agency record was also denied on the merits. See Sam- 
sung I, Slip Op. 94-149, at 9-11. That aspect of the denial of Quantron- 
ics’ motion for judgment on the agency record stands. 

As final judgment has not been entered, the court will consider Quan- 
tronics’ motion as one for reconsideration of an order. The problem 
encountered herein arises from counsel’s misinterpretation of USCIT 
Rule 56.2(e) and the court’s order setting oral argument in this case. 
Parties to the action moved for oral argument of various Rule 56.2 
motions for judgment on the agency record, not including that made by 
Quantronics. The court did not rule on the merits of the motions for oral 
argument. Rather, it ordered argument on the action as a whole, 
together with other actions involving color television receivers. See 
Samsung Elecs. Co. v. United States, Consol. Court No. 91-04-00327 
(Ct. Int’] Trade July 28, 1994) (order setting date and time of oral argu- 
ment). As the court set argument for the case as a whole, parties desiring 
to submit their particular motions on briefs were required to seek per- 
mission from the court not to appear at oral argument. 

It was not necessary for the court, in its order setting oral argument, 
to list each pending motion in order to compel counsel’s attendance at 
oral argument. Nonetheless, as the court’s authority to call for oral 
argument swa sponte, pursuant to Rule 56.2(e), has not been explained 
previously in court decisions, and because counsel was confused in con- 
cluding that the court’s order merely granted parties’ specific requests 
for oral argument, Quantronics will be relieved of the default aspect of 
the denial of its Rule 56.2 motion. 


1 The court also notes that reference to 19 C.ER. § 353.60(a) (1991) in Samsung I, Slip Op. 94-149, at 11, is in error 
and is hereby deleted. 
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OPINION 


RESTANI, Judge: This matter is before the court on separate motions 
for judgment on the agency record challenging the determination of 
Color Television Receivers, Except for Video Monitors from Taiwan, 
56 Fed. Reg. 65,218 (Dep’t Comm. 199i) (fourth final admin. review) 
“Final Review”). 

Zenith Electronics Corporation’s motion contains no arguments that 
would distinguish it from the issues decided in Independent Radionic 
Workers of America v. United States, Slip Op. 94-144, at 2-4 (Sept. 16, 
1994) (ordering application of Commerce’s new VAT methodology) or in 
Zenith Elec. Corp. v. United States, Slip op. 94-146, at 4-6 (Sept. 19, 
1994) (finding challenge regarding estimated duties does not include 
challenge as to deduction of actual duties). Therefore, Zenith has failed 
to exhaust remedies as to its claim for actual antidumping duty adjust- 
ment. Accordingly, this matter is remanded for recalculation of a VAT 
adjustment according to Commerce’s new methodology. 

AOC International, Ltd. (“AOC”) challenges two aspects of the Com- 
merce Department’s calculations of the cost of production (“COP”) of 
goods for foreign market value purposes. See 19 U.S.C. § 1677b (1988). 
First, AOC claims that Commerce improperly disallowed a claimed 
reduction to COP for a reimbursement of expenses for research and 
development (“R&D”) of large screen color television receivers 
(“CTVs”) 

In support of this reduction, AOC produced a one-page contract and 
evidence of the reimbursement payments from its home market distrib- 
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utor. AOC, however, could not produce documents indicating it had 
actually performed the R&D in question or that AOC was reimbursed 
for the particular R&D claimed. For example, some of the equipment 
allegedly for use in the R&D was purchased before the date the contract 
was signed. Final Review, at 65,223. Also, certain R&D projects appear 
to have been completed by that date. Jd. No records related the R&D 
expenditures to specific projects and the totals for the alleged expendi- 
tures did not match the claimed reimbursement amount. Jd. Commerce 
is not required to accept AOC’s accounting records establishing all or 
part of the reimbursement, if it finds the necessary back-up data are 
missing. 

Second, AOC contends that Commerce improperly rejected AOC’s 
product-specific labor rates for CTVs and used AOC’s average labor 
rates instead. AOC did produce payroll accounting records using sub- 
cost centers and allegedly reflecting product-specific labor rates. Jd. at 
65,224. At verification, however, Commerce could not relate the cost 
center codes to the factory floor arrangement. Jd. Furthermore, no 
records existed to prove the prior factory floor arrangement. Id. More- 
over, while certain “production cards” do generally relate models to pro- 
duction lines, these in turn were not linked to specific cost centers. Id. 
Thus, AOC’s labor cost allocation based on sub-cost centers could not be 
tested. Id. Finally, Commerce had reason to doubt the allocation and to 
demand strict proof because subject and non-subject product labor rates 


differed greatly and there was no evidence that significantly different 
processes were involved in the production of subject and non-subject 
merchandise. Jd. Accordingly, AOC’s request for remand on both counts 
is denied. 

This action is remanded to Commerce for 45 days to allow Commerce 
to apply its new VAT methodology. Objections are due 10 days thereaf- 
ter. Responses are due 5 days thereafter. 
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MEMORANDUM OPINION AND ORDER 


DiCar Lo, Chief Judge: Plaintiffs, United States manufacturers of fer- 
rosilicon, move for judgment on the agency record pursuant to USCIT 
R. 56.2, contesting certain parts of the final determination of the 
Department of Commerce in Final Determination of Sales at Less Than 
Fair Value: Ferrosilicon From Venezuela, 58 Fed. Reg. 27,522 (Dep’t 
Comm. 1993). The court has jurisdiction pursuant to 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988) 


BACKGROUND 


In response to plaintiffs’ petition, Commerce initiated an antidump- 
ing investigation of ferrosilicon imports from Venezuela. Initiation of 
Antidumping Duty Investigations: Ferrosilicon From Argentina, 
Kazakhstan, the People’s Republic of China, Russia, Ukraine, and Vene- 
zuela, 57 Fed. Reg. 27,021 (Dep’t Comm. 1992). CVG-Venezolana de Fer- 
rosilicio, C.A. (FESILVEN) was the sole Venezuelan producer of 
ferrosilicon. The period of investigation was from December 1, 1991 to 
May 31, 1992. 

During the investigation, plaintiffs claimed that FESILVEN’s home 
market sales should not be used as the basis for establishing the foreign 
market value (FMV) because FESILVEN made home market sales at 
less than cost of production (COP). At plaintiffs’ request, Commerce ini- 
tiated a COP investigation of FESILVEN pursuant to 19 U.S.C. 
§ 1677b(b) (1988), which requires Commerce to disregard home market 
sales made at less than COP if such sales have been made over an 
extended period of time and in substantial quantity. Jd. In such a cir- 
cumstance, the statute directs Commerce to use constructed value (CV) 
of the merchandise to determine the FMV. Jd. 

In order to determine whether home market prices were below COP 
Commerce calculated COP based on the sum of FESILVEN’s cost of 
materials, fabrication, and general expenses. See 19 C.FR. § 353.51(c) 
(1994). In the production of ferrosilicon, FESILVEN purchased inputs 
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from five related suppliers: (1) electricity from CVG Electrificacion del 
Caroni, C. A. (EDELCA); (2) woodchips from CVG Productos Forestales 
del Oriente, C.A. (PROFORCA); (3) electrode paste from CVG Siderur- 
gica del Orinoco, C.A. (SIDOR); (4) iron ore from CVG Ferrominera Ori- 
noco, C.A. (FERROMINERA); and (5) limestone from CVG Compania 
Nacional de Caliza, S.A.(CONACAL). FESILVEN and its related suppli- 
ers are members in a group of businesses having intertwined ownership, 
headed by a parent company Corporacion Venezolana de Guayana 
(CVG). CVG holds more than 50 percent ownership in FESILVEN and 
its related suppliers. 

Having determined that FESILVEN and its related suppliers were 
related parties, Commerce treated them as a single entity for the pur- 
pose of calculating FESILVEN’s COP. Following its general practice in 
related party transactions, Commerce used COPs of the related suppli- 
ers, rather than transfer prices, in determining the cost of components 
used in FESILVEN’s production. However, where the related suppliers 
purchased inputs in their own production from other CVG members, 
Commerce utilized transfer prices in calculating the group members’ 
COPs. Final Determination, 58 Fed. Reg. at 27,528. 

Commerce conducted on-site verification of COP and CV data sub- 
mitted by FESILVEN and accepted the verified data; where the costs 
were not appropriately quantified or valued, it used best information 
available (BIA) or made an adjustment to the data. Final Determina- 
tion, 58 Fed. Reg. at 27,524-25. Where more than 90 percent of FESIL- 
VEN’s sales of a given product type were at prices above COP Commerce 
did not disregard any below-cost sales because the below-cost sales were 
not made in substantial quantities. If between 10 and 90 percent of the 
sales of a given product type were made at below COP over an extended 
period of time, Commerce discarded only the below-cost sales. Where 
more than 90 percent of the sales were made at prices below COP over 
an extended period of time, Commerce disregarded all sales for that 
product type and calculated FMV based on CV. Id. In the final deter- 
mination, Commerce found that FESILVEN was selling ferrosilicon in 
the United States at less than fair value, and calculated the weighted-av- 
erage dumping margin at 9.55 percent. Id. at 27,534. 

Plaintiffs allege that Commerce improperly calculated FESILVEN’s 
COP and the improper calculation deflated FESILVEN’s dumping mar- 
gin. Specifically, plaintiffs assert: (1) Commerce may not treat FESIL- 
VEN and its related companies as a single entity white treating 
FESILVEN and CVG as separate entities in the companion countervail- 
ing duty investigation of ferrosilicon from Venezuela; (2) Commerce 
should have used transfer prices rather than actual costs of related sup- 
pliers in determining FESILVEN’s COP; (3) Commerce inadequately 
calculated the amount of general expenses in FESILVEN’s COP and the 
COPs of FESILVEN’s related suppliers; and (4) Commerce inade- 
quately calculated the COPs of FESILVEN’s related suppliers. 
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In addition, plaintiffs claim that Commerce erred in accepting the 
depreciation expenses reported by FESILVEN. Defendant agrees, and 
requests that the court remand this issue to Commerce for redetermina- 
tion. 


DISCUSSION 

This court shall uphold Commerce’s final determination in an anti- 
dumping duty investigation unless that determination is “unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is 
“such relevant evidence as a reasonable mind might accept as adequate 
to support a conclusion.” Universal Camera Corp. v. NLRB, 340 US. 
474, 477 (1951) (quoting Consolidated Edison Co. v. NLRB, 305 US. 
197, 229 (1938)). 


1. Whether Commerce properly treated FESILVEN and related parties 
as a single entity: 

Plaintiffs assert that Commerce may not treat FESILVEN and its 
related suppliers as a single entity in the antidumping duty investiga- 
tion unless Commerce also treats FESILVEN and CVG asa single entity 
in the companion countervailing duty investigation. In the countervail- 
ing duty investigation of ferrosilicon from Venezuela, Commerce 
treated FESILVEN and CVG as separate entities for the purpose of 
determining whether export subsidies were conferred upon the produc- 
tion of ferrosilicon. See Final Affirmative Countervailing Duty Deter- 
mination: Ferrosilicon From Venezuela; and Countervailing Duty Order 
for Certain Ferrosilicon From Venezuela, 58 Fed. Reg. 27,539 (Dep’t 
Comm. 1993). Plaintiffs claim it was arbitrary and contrary to law for 
Commerce to treat the same related parties inconsistently in the com- 
panion antidumping duty and countervailing duty investigations. 

The court disagrees. Although both antidumping and countervailing 
duty laws are designed to counter unfairly-traded imports and there are 
similarities between the two types of investigations, these laws are 
directed at different types of unfair trade practices, and therefore, are 
often concerned with different issues. A countervailing duty is imposed 
upon imported merchandise to offset a bounty or grant that has been 
directly or indirectly bestowed by a foreign government upon “the 
manufacture or production or export” of the merchandise. See 19 U.S.C. 
§ 1303(a)(1) (1988). Thus, for a subsidy to be countervailable, there 
must be a showing that the subsidy has benefitted “the manufacture or 
production or export” of the merchandise. Accordingly, in a countervail- 
ing duty investigation Commerce does not automatically treat the 
related parties as a single entity or as separate entities. See Armco Inc. v. 
United States, 14 CIT 211, 221, 733 F. Supp. 1514, 1522 (1990). Com- 
merce’s investigation, rather, focuses on whether a government subsidy 
has affected the production or export of the merchandise. 

In comparison, in an antidumping duty investigation, Commerce 
must determine whether imported merchandise is sold in the United 
States at less than its fair value. See 19 U.S.C. § 1673 (1988). This deter- 
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mination is made by comparing the United States price with the foreign 
market value (FMV) of the merchandise. In determining the FMV, Com- 
merce often must decide how to treat transactions between related par- 
ties, as prices of related party transactions tend to be distorted and not 
to reflect the true cost of production. Commerce is guided by different 
statutory and regulatory provisions on the treatment of related party 
transactions within different contexts of the antidumping law. 

For example, Commerce may determine the FMV based on a sale toa 
related person only if satisfied that the price of the sale is comparable to 
a non-related party. See 19 C.FR. § 353.45(a) (1994). For the purpose of 
this regulation, a related person is defined by following the statutory 
definition of “exporter” under 19 U.S.C. § 1677(13) (1988).! In compari- 
son, where Commerce is required to construct the value of the merchan- 
dise because the home market price of the merchandise cannot be 
determined or should not be used as the basis for the FMV, for the pur- 
pose of determining the constructed value, Commerce may disregard 
transactions between related persons as defined in 19 US.C 
§ 1677b(e)(4) (1988).? See 19 U.S.C. §§ 1677b(a)(2), 1677b(b), 1677b(e) 
(1988). 

Thus, even within antidumping law, the tests for “related parties” 
may vary according to the purpose of the inquiry. Given that antidump- 
ing and countervailing duty laws are two different laws, absent a show- 
ing that Congress specifically intended otherwise, Commerce’s 
treatment of related party transactions in an antidumping investiga- 
tion need not be the same as in a companion countervailing duty inves- 
tigation. Cf American Alloys, Inc. v. United States, 30 F.3d 1469, 12 Fed. 
Cir. (T) __ (1994) (finding Congress specifically intended to harmo- 
nize treatment of foreign tax rebates under both antidumping and coun- 
tervailing duty statutes). Plaintiffs have not cited any statute, 
regulation, or case law that requires Commerce to accord identical 
treatment of a related party transaction in both investigations. 


1 Section 1677(13) provides: 


For the purpose of determining United States price, the term ‘exporter’ includes the person by whom or for 
whose account the merchandise is imported into the United States if— 

(A) such person is the agent or principal of the exporter, manufacturer, or producer; 

(B) such person owns or controls, directly or indirectly, through stock ownership or control or otherwise, 
any interest in the business of the exporter, manufacturer, or producer; 

(C) the exporter, manufacturer, or producer owns or controls, directly or indirectly, through stock owner- 
ship or control or otherwise, any interest in any business conducted by such person; or 

(D) any person or persons, jointly or severally, directly or indirectly, through stock ownership or control or 
otherwise, own or control in the aggregate 20 percent or more of the voting power or control in the business 
carried on by the person by whom or for whose account the merchandise is imported into the United States, 
and also 20 percent or more of such power or control in the business of the exporter, manufacturer, or 
producer. 

19 US.C. § 1677(13). 
2 Section 1677b defines related persons as: 


(A) Members of a family, including brothers and sisters (whether by the whole or half blood), spouse, ancestors, 
and lineal descendants. 

(B) Any officer or director of an organization and such organization. 

(C) Partners. 

(D) Employer and employee. 

(E) Any person directly or indirectly owning, controlling, or holding with power to vote, 5 percent or more of the 
outstanding voting stock or shares of any organization and such organization. 

(F) Two or more persons directly or indirectly controlling, controlled by, or under common control with, any 
person. 

19 U.S.C. § 1677b(e)(4). 
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In this case, the issue of related party transactions arises in the con- 
text of Commerce’s calculation of FESILVEN’s COP In determining the 
FMV, Commerce is required by statute to disregard sales below COP if 
such sales are made over an extended period of time, in sufficient num- 
ber, and are not at prices permitting recovery of all costs within a reason- 
able period of time. 19 U.S.C. § 1677b(b). The statute, however, does not 
address the treatment of related party transactions for calculating COP 
Where 


Congress has not directly addressed the precise question at issue, 
the court does not simply impose its own construction on the stat- 
ute, as would be necessary in the absence of an administrative 
interpretation. Rather, if the statute is silent or ambiguous with 
respect to the specific issue, the question for the court is whether 
the agency’s answer is based on a permissible construction of the 
statute. 


Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 
837, 843 (1984) (footnotes omitted). 

In treating related party transactions for the purpose of calculating 
COP Commerce’s policy is to follow generally accepted accounting prin- 
ciples (GAAP). See (Def.’s Pub. App. Ex. 1, Import Admin. Pol’y Bull. 
No. 94.4, Mar. 25, 1994, at 1); See, e.g., Final Determination of Sales at 
Less Than Fair Value: Sweaters Wholly or in Chief Weight of Man-Made 
Fiber From the Republic of Korea, 55 Fed. Reg. 32,659, 32,669 (Dep’t 
Comm. 1990); Final Determination of Sales at Less Than Fair Value: 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From the Federal Republic of Germany, 54 Fed. Reg. 18,992, 
19,074-75 (Dep’t Comm. 1989). This policy appears to conform with the 
following passage contained in the legislative history of 19 U.S.C. 
§ 1677b(b): 


[I]n determining whether merchandise has been sold at less than 
cost, the Secretary will employ accounting principles generally 
accepted in the home market of the country of exportation if he is 
satisfied that such principles reasonably reflect the variable and 
fixed costs of producing the merchandise. 


Trade Reform Act of 1973, H.R. Rep. No. 571, 93d Cong., 1st Sess. 71 
(1973). 

According to Commerce, under GAAP adopted in virtually all 
countries: 


[E]conomic activities are consolidated for all companies that have 
direct or indirect common ownership of greater than fifty percent. 
Aconsolidation is performed to eliminate the effects of all intercom- 
pany transactions. 


* * * * * * * 


Applying the above accounting principle in determining a compa- 
ny’s cost of production as used for dumping purposes, the actual 
costs of production should be used to value inputs acquired from 
companies that are directly or indirectly related by more than fifty 
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percent. For those companies directly or indirectly owned fifty per- 
cent or less, inputs should be valued using transfer prices, unless 
control of one party over the other can otherwise be demonstrated. 


(Def.’s Pub. App. Ex. 1, at 1-2.) (emphasis added). 

During the period of investigation, CVG owned more than fifty per- 
cent of FESILVEN, and of its related suppliers. See (Conf. Doc. 17, Let- 
ter from FESILVEN’s Counsel to Sec. of Commerce, Dec. 18, 1992, at 
Fiche 35, Fr. 90); (Conf. Doc. 30, FESILVEN’s Sales Verification, Mar. 
22, 1993, at Fiche 43, Fr. 97.) In accordance with GAAP and its prior 
practice, Commerce treated FESILVEN and its related suppliers as a 
single entity for the purpose of calculating FESILVEN’s COP The court 
holds that Commerce’s determination is supported by substantial evi- 
dence in the record and is consistent with law. 


2. Whether Commerce properly used actual costs of related suppliers in 
determining FESILVEN’s COP: 


Having concluded that FESILVEN and its related suppliers consti- 
tuted a single entity, Commerce evaluated FESILVEN’s inputs pur- 
chased from its related suppliers based on the costs of the suppliers 
rather than on the transfer prices from the suppliers to FESILVEN. 
Where FESILVEN’s related suppliers purchased inputs from other 
related parties within the CVG group, Commerce accepted transfer 
prices as the basis for calculating the costs to FESILVEN’s suppliers. 
Commerce explained: 


The Department’s normal practice is to accept related supplier 
costs based, in part, upon transfer prices between the supplier and 
its related companies. In past cases, the Department has departed 
from this practice by investigating the transfer prices and COPs of 
the related party’s related supplier, as petitioners imply is called for 
here, but we have done so only when petitioners have supplied 
timely, credible evidence that such an approach was warranted 
* * * We note that if petitioners in this investigation wanted the 
Department to further investigate the potential upstream trans- 
fers that they allege are occurring, they should have raised the issue 
earlier in the proceeding * * *. 


Final Determination, 58 Fed. Reg. at 27,528 (emphasis added). 
Plaintiffs now contend that Commerce may not treat the related 
party transactions inconsistently within the context of the COP analy- 
sis. Plaintiffs agree that, under the circumstances of this case, a full 
COP analysis encompassing all upstream related party transactions 
“would have been a complicated, tedious and nearly impossible task 
because of the highly intertwined nature of the CVG group.” (Pls.’ Reply 
Br., at 13.) Plaintiffs contend, however, that if Commerce determines 
that a case is so complicated that performance of a full COP analysis 
would not be feasible, Commerce should use transfer prices, rather than 
use a combination of costs and transfer prices as it did in this case. In 
support of their position, plaintiffs cite Certain Internal-Combustion, 
Industrial Forklift Trucks from Japan; Final Results of Antidumping 
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Duty Administrative Review, 57 Fed. Reg. 3,167 (Dep’t Comm. 1992), in 
which Commerce calculated the COP of the company based on transfer 
prices rather than actual costs where collecting the actual cost data was 
not feasible. 

Plaintiffs provide little support, however, for their position that Com- 
merce may not use a combination of costs and transfer prices in a COP 
analysis involving related party transactions. As previously noted, Com- 
merce has a general policy of using “the actual costs of production” to 
value inputs acquired from companies that are directly or indirectly 
related by more than fifty percent. See (Def.’s Pub. App. Ex. 1, at 2.) 
Given the difficulty in collecting all the actual cost data, however, it is 
also commerce’s “normal practice * * * to accept related supplier costs 
based, in part, upon transfer prices between the supplier and its related 
companies.” Final Determination, 58 Fed. Reg. at 27,528. Commerce’s 
policy and practice reflect the consideration that it should endeavor to 
calculate dumping margins as accurately as is feasible within statutory 
deadlines. 

Commerce’s determination in Forklift Trucks from Japan, 57 Fed. 
Reg. 3,167, cited by plaintiffs to support their position, appears to be 
consistent with this consideration. In that case, Commerce applied 
transfer prices to determine the company’s COP where the use of actual 
cost data was nearly impossible. Jd. at 3,173-74. Commerce’s decision, 
however, was made after verifying that the transfer prices reported by 
the company were “sound and reliable.” Jd. at 3,173. 

In contrast to Forklift Trucks from Japan, Commerce has made no 
finding, nor do plaintiffs claim, that the transfer prices FESILVEN paid 
to its related suppliers were sound and reliable. Rather, Commerce veri- 
fied the accuracy of the actual costs of related suppliers reported by 
FESILVEN. See (Conf. Doc. 28, Adjustments to Calculation of COP May 
3, 1993, at Fiche 42, Frs. 83-88.) Where Commerce found the cost data 
unsubstantiated, it used BIA to determine these costs. Final Determina- 
tion, 58 Fed. Reg. at 27,532. The court finds Commerce’s methodology 
reasonable. Absent evidence showing that transfer prices were more 
accurate than verified actual costs, commerce was not required to 
depart from its general practice of using actual costs. 


3. Whether Commerce properly calculated general expenses in determi- 
ing COPs of FESILVEN and its related suppliers: 


In calculating COPs of FESILVEN and its related suppliers, Com- 
merce allocated CVG’s incurred selling, general, and administrative 
expenses (SG&A) among these companies. Because Commerce did not 
receive the financial statements of all of the CVG group members, nor a 
consolidated group financial statement, it was unable to allocate CVG’s 
actual SG&A to FESILVEN and its related suppliers. Final Determina- 
tion, 58 Fed. Reg. at 27,529. As BIA, Commerce used the amount of fees 
these companies paid to CVG to cover CVG’s management costs. The 
fees paid to CVG were based on a certain percentage of the operating 
profits of the companies. Because FESILVEN did not make any operat- 
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ing profit from January to May in 1992, it paid no fee for these five 
months of the period of investigation. As BIA for each month in which 
FESILVEN paid no fee, Commerce used the amount of the fee reported 
for December 1991, the first month of the period of investigation. Jd. at 
27,530. 

Plaintiffs claim that Commerce erred in using the management fees 
paid to CVG as BIA because the management fees were based on profit- 
ability of the companies, not on services provided by CVG. Plaintiffs 
argue that members of the CVG group benefitted from CVG’s services 
regardless of the extent of their profitability in any given year; there- 
fore, the fees paid had no relationship to the costs that CVG incurred in 
providing services to these companies. Plaintiffs further contend that 
commerce randomly picked the fee paid by FESILVEN in December 
1991 as BIA, and that this choice of BIA is inappropriate. 

Plaintiffs’ arguments are unpersuasive. commerce already incorpo- 
rated petitioners’ concerns into its analysis. Although FESILVEN paid 
no fee to CVG during the first five months of 1992, Commerce still allo- 
cated a portion of CVG’s SG&A to FESILVEN for the period of investiga- 
tion by resorting to BIA. Commerce chose the fees FESILVEN paid for 
December 1991 as BIA for each subsequent month in which it did not 
pay such a fee. Id. 

Although the statute mandates Commerce to use BIA whenever a 
party refuses or is unable to provide information requested, it does not 
explicitly define what constitutes the “best” information. See 19 U.S.C. 
§ 1677e(c) (1988). Hence, Commerce is granted some measure of discre- 
tion as to its selection of BIA. Allied-Signal Aerospace Co. v. United 
States, 11 Fed. Cir. (T)___,___s, 996 F.2d 1185, 1191 (1993). Here, 
Commerce found that CVG’s general expenditures on its subsidiaries, 
such as FESILVEN, were more than fully reimbursed by the manage- 
ment fees FESILVEN and the other subsidiaries paid CVG. Final Deter- 
mination, 58 Fed. Reg. at 27,529. Based on the record evidence, the court 
finds Commerce’s conclusion reasonable in the absence of evidence 
otherwise. See (Pub. Doc. 99, CVG 1991 Financial Statement, at Fiche 
16, Frs. 42-43); (Conf. Doc. 22, CVG 1992 Interim Financial Statement, 
at Fiche 38, Fr. 90.) 

Plaintiffs further claim that commerce erred in calculating the 
financing expenses of FESILVEN and its related suppliers. According to 
plaintiffs, Commerce has a well-established practice of calculating 
financing expenses based on the borrowing experience of the consoli- 
dated group of companies. Because FESILVEN failed to provide either 
individual or consolidated financial statements, however, Commerce 
resorted to BIA to allocate the financing expenses of the CVG group. 
Based on its review of CVG’s financial statement, Commerce found that 
the fees CVG collected from its subsidiaries were sufficient to cover both 
its SG&A and financing costs. Final Determination, 58 Fed. Reg. at 
27,530. Consequently, Commerce determined that it was not necessary 
to include an additional amount for financing expenses. Id. 
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Commerce’s determination is again supported by substantial evi- 
dence in the record. CVG’s financial statement for 1991 shows that 
CVG’s financing expense constituted 0.0028% of the total fees collected 
from its subsidiaries. (Pub. Doc. 99, at Fiche 16, Fr. 42.) A similarly 
minuscule percentage is shown in CVG’s financial statement for 1992. 
(Conf. Doc. 22, at Fiche 38, Fr. 90.) Accordingly, the court finds Com- 
merce reasonably concluded that the fees CVG collected from its subsid- 
iaries were sufficient to cover both CVG’s SG&A and financing costs, 
and that no additional amount should be included as the financing 
expenses of FESILVEN and its related suppliers. 


4. Whether Commerce properly calculated COPs of related suppliers: 
Plaintiffs further contend that commerce inadequately calculated 


COPs for several of FESILVEN’s related suppliers: EDELCA, FERRO- 
MINERA and PROFORCA. 


(a) EDELCA: 


EDELCA supplied FESILVEN with electricity. in the final determina- 
tion, Commerce accepted the COP reported for EDELCA based on its 
finding at verification that, “with the exception of the fees paid to CVG, 
EDELCA had completely reported its average production costs during 
the [period of investigation] (including depreciation).” Final Deter- 
mination, 58 Fed. Reg. at 27,531. 

Plaintiffs assert that EDELCA did not report a full COP because the 
COP reported was significantly lower than the average transfer price 
reported for the period of investigation. According to plaintiffs, 
EDELCA reported in the companion countervailing duty investigation 
that it was in the process of imposing rapid rate increases to recover “its 
long-term average incremental costs.” (Pls.’ Br., at 34.) The term “long- 
term average incremental costs” was understood in this context as the 
long-term marginal generation costs. Jd. Plaintiffs interpret the “long- 
term” costs as costs incurred both before and during the period of inves- 
tigation, but not future costs. See (Pls.’ Reply Br., at 21 n.27.) Plaintiffs 
argue that while EDELCA’s transfer prices reflect EDELCA’s marginal 
costs for the period of investigation, EDELCA’s COP did not. 

Defendant counters that, in accordance with the GAAP Commerce 
uses average costs, not marginal costs, in determining COP. See Final 
Determination, 58 Fed. Reg. at 27,531. Furthermore, defendant inter- 
prets the “long-term costs” as costs relating to EDELCA’s investment in 
building a new generating facility, which is not expected to be opera- 
tional until 1995, and not the costs incurred during the period of inves- 
tigation. See id. 

The court finds defendant’s reasoning convincing. Plaintiffs do not 
dispute that commerce’s standard COP analysis uses average costs, not 
marginal costs. The record shows that EDELCA increased prices, fol- 
lowing the advice of the World Bank to switch its pricing method from 
one based on “average historical cost” to one based on “long-term mar- 
ginal generation costs.” (Conf. Doc. 32, Pls.’ Case Br. before Commerce, 
at Fiche 43, Frs. 97-98.) In light of this background, it was not unreason- 
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able for Commerce to conclude that EDELCA’s “long-term marginal 
costs” relate to costs associated with future facilities, rather than to 
costs incurred during the period of investigation. In any event, EDEL- 
CA’s COP for the period of investigation has been verified by Commerce. 
See (Conf. Doc. 28, at Fiche 42, Frs. 83-85.) 

Plaintiffs further assert that EDELCA’s depreciation was substan- 
tially under-reported. Defendant responds that plaintiffs appear to have 
misunderstood the distribution of the reported depreciation in EDEL- 
CA’s financial statements. According to defendant, EDELCA distrib- 
uted its depreciation expense among several cost categories: generation, 
transmission, and general and administrative costs. Defendant con- 
tends that plaintiffs mistakenly compare the depreciation for one cate- 
gory (generation) to the total amount shown on EDELCA’s financial 
statements. 

Upon reviewing the administrative record, the court has found no sig- 
nificant discrepancy between the amount of depreciation costs esti- 
mated by plaintiffs and that calculated by Commerce. (Conf. Doc. 22, 
Cost Verification Report, at Fiche 57, Frs. 15-16); (Pub. Doc. 102, 1991 
Edelca Financial Statement, at Fiche 18, Frs. 83, 87.) Accordingly, the 
court affirms Commerce’s determination in this respect. 


(b) FERROMINERA: 


In its final determination, Commerce accepted FERROMINERA’s 
financial data based on the cost of goods sold in order to calculate the 
company’s COP. 58 Fed. Reg. at 27,532. Plaintiffs contend that Com- 
merce should calculate COP based on cost of goods manufactured rather 
than cost of goods sold. Plaintiffs argue that Commerce’s acceptance of 
cost of goods sold was inconsistent with its rejection of FESILVEN’s 
originally reported data which were based on the cost of goods sold. 
According to plaintiffs, using cost of goods sold results in inaccurate 
accounting of COP because such cost includes the cost of the beginning 
inventory of finished product, which reflects the historical cost to pro- 
duce the product, but not any cost increases during the period of inves- 
tigation. 


Commerce addressed both of plaintiffs’ arguments in its final deter- 
mination: 


[T]he Department has found [cost of goods sold] to be an appropri- 
ate source for cost data in the past. Moreover, in this case, given 
FERROMINERA’s small inventory level, we do not believe that use 
of [cost of goods sold] results in distortion of the margin analysis 
performed for the final determination. Accordingly, we have 
accepted the data reported. 


Id. 

Plaintiffs do not dispute that Commerce sometimes accepts “cost of 
goods sold” as the basis for calculating COP, nor do they challenge Com- 
merce’s finding that FERROMINERA’s inventory was small. The court 
finds that Commerce acted within its discretion in accepting FERRO- 
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MINERA’s reported costs, and that Commerce has provided a reason- 
able explanation for its approach. 


(c) PROFORCA: 


Plaintiffs contend that PROFORCA’s COP was under-reported 
because it did not include expenses associated with the collection and 
storage of the woodchips. In its final determination, Commerce accepted 
PROFORCA’s transportation costs of woodchips as the only component 
of PROFORCA’s COP based on its finding that woodchips were a waste 
product of the company’s lumber production. 58 Fed. Reg. at 27,532. In 
determining the cost of by-products, Commerce considers only “incre- 
mental costs incurred to produce or sell the product * * * because by- 
products are products which result from the manufacturing of the 
primary product and have little residual value.” Jd. Commerce found 
that the only incremental cost PROFORCA incurred was the cost 
associated with transportation of woodchips to FESILVEN’s factory. Id. 

The court finds Commerce’s determination is supported by substan- 
tial evidence in the record. Commerce confirmed at verification that 
woodchips were produced when the log was made into boards. (Conf. 
Doc. 28, at Fiche 42, Fr. 85.) The company routinely stored the wood- 
chips in a silo to keep the chips out of the Production area; unless the 
woodchips were sold, the company would hire a trucking company to 
move the chips to a dump each time the silo was filled up. Id. Therefore, 
Commerce acted reasonably in concluding that the only cost associated 


with PROFORCA’s producing and selling the woodchips was the cost of 
transporting the woodchips to FESILVEN’s factory. 


CONCLUSION 


The court holds that Commerce’s determination is supported by sub- 
stantial evidence in the record and is in accordance with law in all the 
aspects discussed in the foregoing opinion. With respect to the calcula- 
tion of FESILVEN’s depreciation cost, the court grants the requests of 
the parties and remands the issue to Commerce for redetermination as 
to whether FESILVEN’s depreciation costs should be based on the 
revalued amount shown in FESILVEN’s financial statements. 

Commerce is directed to file its remand determination within 60 days 
of this opinion. Any comments on Commerce’s remand determination 
shall be filed with the court within 45 days thereafter. 
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MEMORANDUM OPINION AND ORDER 
DiCarLo, Chief Judge: Plaintiffs, domestic manufacturers of ferrosili- 
con, move for judgment upon the agency record pursuant to USCIT R. 
56.2, contesting certain parts of the final affirmative determination of 
the United States Department of Commerce. Final Affirmative Coun- 
tervailing Duty Determination: Ferrosilicon From Venezuela; and Coun- 


tervailing Duty Order for Certain Ferrosilicon From Venezuela, 58 Fed. 
Reg. 27,539, amended by 58 Fed. Reg. 36,394 (Dep’t Comm. 1993). The 
court has jurisdiction pursuant to 19 U.S.C. § 1516a(a)(2) (1988) and 
28 U.S.C. § 1581(c) (1988). 


BACKGROUND 


Plaintiffs filed a countervailing duty petition alleging, inter alia, that 
Defendant-Intervenor, CVG-VENEZOLANA de FERROSILICIO, CA., 
(FESILVEN), the sole Venezuelan producer and exporter of ferrosilicon, 
received countervailable subsidies in its ferrosilicon production and 
exports into this country. Commerce initiated a countervailing duty 
investigation for 1991. In its final determination, Commerce found 
FESILVEN received electricity at preferential rates, and estimated the 
antidumping duty rate at 22.08 percent ad valorem.! 58 Fed. Reg. at 
27,542. 

Plaintiffs allege Commerce failed to countervail against two capital 
infusions which conveyed subsidies to FESILVEN. According to plain- 
tiffs, Commerce erred when it declined to (1) treat FESILVEN and its 
parent company as a single entity in examining whether the 1991 pur- 
chase of FESILVEN’s stock by its parent company was a stock redemp- 
tion; and (2) recognize that a new class of stock issued by FESILVEN 
and purchased entirely by Government-owned entities was rendered 


1 Commerce also determined that FESILVEN was receiving a countervailable subsidy through the Export Bond Pro- 
gram, and estimated the net bounty or grant to be 1.69 percent ad valorem. 58 Fed. Reg. at 27,540. However, the Export 
Bond Program was later revised to cover agricultural products only. Accordingly, Commerce amended its determina- 
tion, adjusting the subsidy rate related to that program to zero. Id. 
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worthless by the attached restrictions, despite the fact that FESILVEN 
was equity-worthy at the time of the issuance. Plaintiffs allege Com- 
merce’s failure to impose duties to countervail against these subsidies is 
not supported by substantial evidence. 19 U.S.C. § 1516a(b)(1)(B) 
(1988). 


DISCUSSION 


In the investigation below, Commerce was required to determine 
whether FESILVEN received a bounty or grant within the meaning of 
19 U.S.C. § 1303 (1988). Section 1303 requires the imposition of coun- 
tervailing duties to offset the payment or bestowal of a bounty or grant 
“upon the manufacture or production or export of any article or mer- 
chandise.” 19 U.S.C. § 1303(a)(1). 

Once Commerce makes its final determination, the court’s role is to 
uphold that determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B). Substantial evidence is “such relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). 


1. Stock Purchase by Parent Company: 


The first alleged subsidy arises from the purchase of FESILVEN’s 
stock by Corporacion Venezolana de Guayana (CVG), a government- 
owned holding company that maintains an ownership interest in, and 
has responsibility for the general operation of, many different compa- 
nies within Venezuela, including FESILVEN. Prior to 1991, a major por- 
tion of FESILVEN’s stock was held by Fondo de Inversiones de 
Venezuela (FIV), a government-owned financial institution. In 1991, 
FIV sold all of its shares of stock in FESILVEN and various other compa- 
nies to CVG, on favorable credit terms and at a price slightly higher than 
par value. FIV’s right to unpaid 1990 and 1991 cumulative, preferred 
dividends on the stock was also transferred. 

Plaintiffs argue that CVG’s purchase of FESILVEN’s stock from FIV 
was the culmination of a plan to infuse money into FESILVEN, and 
therefore was properly viewed as a stock redemption which resulted in a 
benefit to FESILVEN. Plaintiffs do not contend that the transfer consti- 
tuted a de jure redemption, as the shares are still outstanding and are 
not represented as treasury stock. Rather, due to the close relationship 
between FESILVEN and CVG, plaintiffs argue that the purchase was a 
de facto stock redemption. According to plaintiffs, this transaction con- 
ferred two countervailable benefits upon FESILVEN: (1) the difference 
between par value of the transferred shares and the amount paid by 
CVG in 1991;? and (2) the past due dividend obligation which they allege 
was canceled upon the transfer. 


2 Par value of the transferred shares was US $12,071,730. The transfer price was US $15,259,095. The purchase 
price was to be paid out over 40 years at an interest rate of 0.5 percent per annum. Applying the Bank of Venezuela 


discount rate of 43 percent in August of 1991, plaintiffs calculate the transfer price to be 8 percent of par value. (Pls.’ 
Br., at 9-10.) 
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Commerce found CVG’s purchase of FESILVEN’s stock did not result 
in a bounty or grant because no benefit inured to FESILVEN in the 
transaction. Commerce rejected plaintiffs’ argument that the extensive 
relationship between CVG and FESILVEN mandated that CVG’s pur- 
chase of FESILVEN’s stock be viewed as stock redemption. Instead, 
Commerce found an insufficient identity of interests to warrant treat- 
ing CVG and FESILVEN as a single entity. Final Determination, 58 Fed. 
Reg. at 27,541-42. Commerce pointed out that, although CVG exercised 
extensive control over FESILVEN, FESILVEN had other shareholders. 
Id. In addition, Commerce noted, CVG is “merely a holding company 
with ownership interests in other companies producing other prod- 
ucts.” Jd. Finally, Commerce determined that the transfer of shares to 
CVG did not relieve FESILVEN of its dividend obligations. Id. 

Section § 1303 governs where, as here, the country exporting the sub- 
ject merchandise is not acountry under the Agreement on Subsidies and 
Countervailing Measures within the meaning of 19 U.S.C. § 1671(b) 
(1988). Section 1303 provides, in pertinent part: 


§ 1303 Countervailing Duties. 
(a) Levy of countervailing duties: 

(1) [WJhenever any country * * * partnership, association, cartel, 
or corporation, shall pay or bestow, directly or indirectly, any 
bounty or grant upon the manufacture or production or export of 
any article or merchandise manufactured or produced in such coun- 
try * * *, then upon the importation of such article or merchandise 
into the United States * * *, there shall be levied and paid, in all 
such cases, in addition to any duties otherwise imposed, a duty 
equal to the net amount of such bounty or grant, however the same 
be paid or bestowed. 

19 U.S.C. § 1303 (a)(1). 

Therefore, in order for Commerce to find a countervailable benefit 
within the meaning of section 1303, two conditions must be met. First, 
Commerce must find that a “bounty or grant” has been bestowed, 
directly or indirectly. Second, the bounty or grant must have been 
bestowed “upon the manufacture or Production or export” of the sub- 
ject merchandise. Thus, even if a benefit was directly or indirectly 
bestowed, plaintiffs must demonstrate that it went to the manufacture, 
production, or export of the merchandise in question. Plaintiffs fail to 
met either prong of this test. 

Plaintiffs argue that Commerce’s critical error was in failing to treat 
FESILVEN and CVG as a single entity, and that such treatment would 
reveal a benefit to FESILVEN. The court agrees that, if Commerce was 
incorrect in treating the two companies separately, any benefit to CVG 
may be attributable to FESILVEN. On the other hand, if Commerce 
properly treated the two companies separately, then, due to the lack of 
evidence to the contrary, the court must find that no “bounty or grant” 
resulted from the transfer. 

Plaintiffs argue that the level of control exercised by CVG over 
FESILVEN requires Commerce to treat CVG and FESILVEN as asingle 
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entity. Plaintiffs stress that CVG exercises the right to choose members 
of FESILVEN’s Board of Directors, determines the compensation CVG 
receives for the management services it provides, and controls the bud- 
get, plans, and programs. These arguments are unpersuasive. That 
CVG exercised some control over FESILVEN does not necessarily indi- 
cate that the benefit to CVG passed through to FESILVEN. Moreover, 
there is no indication that the benefit went to manufacture, production 
or export of the merchandise. 

Plaintiffs further allege that prior Precedent binds Commerce to 
treat CVG and FESILVEN as a single entity. Plaintiffs rely on Armco 
Inc. v. United States, 14 CIT 211, 733 F Supp. 1514 (1990) for this propo- 
sition. In Armco, the Producer of the subject merchandise, a wholly- 
owned subsidiary of the parent company, received a countervailable 
benefit. Thereafter, the subsidiary passed exportation of merchandise 
produced under that subsidy to the parent company. Armco, 14 CIT at 
213, 733 F. Supp. at 1516. This court held that Commerce improperly 
allowed the merchandise to escape a countervailing duty, stating that 
such duty is not avoided “merely because there is no evidence that the 
subsidiary itself overtly transfer[red] to the parent any specific subsidy 
benefits received.” Armco, 14 CIT at 225, 733 F Supp. at 1525. The court 
reasoned “[t]he benefit to the subsidiary accrues immediately to the 
parent corporation (as an enhancement of its asset, the subsidiary), and 
the benefit is presumably reflected in the parent corporation’s consoli- 
dated financial statements.” Armco, 14 CIT at 218, 733 F Supp. at 1520. 

Plaintiffs now seek to extend the court’s decision in Armco to require 
Commerce to treat parent and subsidiary corporations as one entity in 
those instances where consolidated financial statements are filed. 
Plaintiffs misconstrue the holding in Armco. The Armco court did not 
base its decision on the relationship of the parent and the subsidiary, or 
on the consolidation of their financial statements. Instead, the court 
determined that a duty must be imposed because the countervailable 
benefit to the subsidiary reached the subject merchandise exported by 
the parent company. Armco, 14 CIT at 224, 733 F. Supp. at 1524. Thus, 
Armco stands for a contrary proposition: it confirms that Commerce is 
required to examine simply more than the corporate structure in decid- 
ing whether a countervailable benefit has been bestowed within the 
meaning of section 1303. 

Moreover, the court also distinguishes Armco upon the differing rela- 
tionships between the parties involved. In Armco, a benefit to the sub- 
sidiary resulted in an enhancement of the parent, because the 
subsidiary was an asset of the parent. Although the parent company 
may necessarily benefit from the enhancement of one of its assets, the 
converse is not true: a benefit to the parent corporation, as here, does 
not necessarily make one of its assets, such as its subsidiary, more valu- 
able. 

Plaintiffs also rely on Final Affirmative countervailing Duty Deter- 
mination: Brass Sheet and Strip From France, 52 Fed. Reg. 1218 (Dep’t 
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Comm. 1987), wherein Commerce treated funds transferred by a 
nationalized holding company to its subsidiary as a countervailable sub- 
sidy. In Brass Sheet, the parent company, Pechiney, was a holding com- 
pany primarily owned by the French government. Jd. at 1220. Pechiney 
provided equity infusions and other financial assistance to its subsid- 
iary, Trefimetaux, the exporter of the subject merchandise. Id. at 
1220-21. Commerce treated the equity infusions by Pechiney as a coun- 
tervailable subsidy, finding that the parent company’s direct infusion of 
money into the subsidiary reached the exported merchandise. Id. at 
1220. 

Unlike in Brass Sheet, there is no record evidence that any benefit 
conferred upon CVG passed through FESILVEN to the exported mer- 
chandise. Brass Sheet, like Armco, illustrates that Commerce does more 
than simply look at the relationship between the parties. Instead, Brass 
Sheet demonstrates Commerce’s consistent, statutorily mandated, 
policy of tracing a bounty or grant to determine whether it reached the 
exported merchandise before Commerce imposes a duty. Brass Sheet, 
52 Fed. Reg. at 1220; See also Final Affirmative Countervailing Duty 
Determination; Operators for Jalousie and Awning Windows From El 
Salvador, 51 Fed. Reg. 41,516, 41,519 (Dep’t Comm. 1986) (stating that 
one primary concern in related party transactions is whether benefits 
are being passed through from one company to another); Final Affirma- 
tive Countervailing Duty Determination: Carbon Steel Structural 
Shapes From Luxembourg, 47 Fed. Reg. 39,364, 39,365 (Dep’t Comm. 
1982) (treating related companies that received different subsidies sep- 
arately to ensure that assessed duty corresponds to actual distribution 
of countervailable benefits). Absent a showing that the subsidy reached 
the exported merchandise, this court will not disturb Commerce’s 
determination. 

Plaintiffs also argue that Commerce is required to treat CVG and 
FESILVEN as a consolidated entity because such treatment is in accor- 
dance with Generally Accepted Accounting Principles (GAAP). GAAP 
requires a parent corporation owning more than 50 percent of the vot- 
ing shares of its subsidiary to file consolidated financial statements with 
its subsidiary. Plaintiffs argue that the consistent application of these 
principles in the disciplines of tax and accounting would make Com- 
merce’s failure to use GAAP in the present case unreasonable. 

Plaintiffs can provide no authority requiring Commerce to consis- 
tently apply GAAP in all aspects of countervailing duty investigations. 
Moreover, even if Commerce established a practice of applying GAAP in 
this circumstance in the past, it appears that the Federal Circuit may 
permit Commerce broad discretion to change its methodology without 
requiring Commerce to provide a rationale for that change. See Allied- 
Signal Aerospace Co. v. United States, 12 Fed.Cir.(T)_,_—, 28 F.3d 
1188, 1191 (1994) (noting that de facto BIA policy may not necessarily 
bind Commerce in future BIA determinations). 
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Furthermore, mere reliance on GAAP without focusing on whether a 
benefit to a related company reaches the subject merchandise, would 
not enable Commerce to carry out its statutory mandate. Instead, this 
proposal would result in the imposition of a countervailing duty based 
upon speculation that a benefit reached the subject merchandise. 
Therefore, th court finds that Commerce is not required to apply GAAP 
in this context. 

Finally, plaintiffs refer the court to the companion antidumping 
investigation, wherein Commerce treated FESILVEN, CVG and CVG- 
owned related suppliers as a single entity in its cost of production analy- 
sis. Plaintiffs argue that Commerce’s treatment of CVG and FESILVEN 
as a consolidated entity in the companion antidumping investigation 
requires Commerce to treat the two companies as a single entity in the 
countervailing duty investigation. 

Although both antidumping and countervailing duty laws are 
designed to counter unfairly-traded imports, and similarities exist 
between the two types of investigations, these laws are directed at dif- 
ferent types of unfair trade practices and concern different issues. Aim- 
cor v. United States, 18CIT__,__, Slip Op. 94-192 at 5-6 (Dec. 13, 
1994). In the antidumping context, Commerce must determine whether 
the merchandise that is the subject of the investigation is being sold in 
the United States at less than its fair market value. 19 U.S.C. § 1673(1) 
(1988). To calculate fair market value, Commerce must decide how to 
treat related parties in a variety of contexts; Commerce applies different 
tests to related parties, depending upon the focus of the inquiry. Aimcor, 
18CITat___, Slip Op. 94-192 at 6-8. In the companion investigation, 
where Commerce was seeking to calculate the true cost of producing the 
subject merchandise, see 19 U.S.C. § 1677b(b) (1988), Commerce 
treated CVG and FESILVEN as a single entity for the limited purpose of 
calculating cost of production. Aimcor, 18 CIT at __, Slip Op. 94-192 
at 3. 

In contrast, Commerce’s focus in an antidumping investigation is to 
ascertain whether a bounty or grant has been bestowed, directly or indi- 
rectly, “upon the manufacture or production or export of any article or 
merchandise manufactured or produced” in the exporting country. 
19 U.S.C. § 1303(a)(1). Commerce’s inquiry, therefore, must center on 
whether a government subsidy has affected the manufacture, produc- 
tion, or export of the subject merchandise. In this context, automatically 
treating related companies as a single entity would not permit Com- 
merce to answer the statutory mandate. Because the question at issue 
differs in the two types of investigations, Commerce is not bound in this 
determination by its treatment in the antidumping determination of 
FESILVEN and CVG. 

Plaintiffs fail to bring to the court’s attention record evidence demon- 
strating a benefit, whether direct or indirect, flowing to FESILVEN. 
Therefore, this court must affirm Commerce’s determination that 
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CVGQ’s purchase of FESILVEN’s stock did not result in a countervailable 
benefit to FESILVEN. 


2. Issuance of Class “E” Stock: 


The second alleged subsidy arises from the purchase, exclusively by 
government-owned entities, of a new class of stock issued by FESIL- 
VEN. In addition to a bounty or a grant, a subsidy also includes “[t]he 
provision of capital * * * on terms inconsistent with commercial consid- 
erations.” 19 U.S.C. § 1677(5)(A)(ii)(D. Plaintiffs argue that the restric- 
tions the new class of stock, designated Class “E” stock, rendered the 
stock worthless, converting the purchase into either a pure grant, or a 
transaction on terms inconsistent with commercial considerations 
within the meaning of section 1677(5)(A)(ii)(D. 

In December of 1991, following a revaluation, FESILVEN issued 
Class “E” stock. FESILVEN initially distributed the stock to existing 
shareholders. Thereafter, additional shares were offered for purchase. 
However, government-owned entities were the sole purchasers. The 
stock was subject to two primary restrictions: (1) it could not be sold for 
greater than par value; and (2) existing shareholders had the first right 
of purchase prior to any sale. The stock carried the same voting rights as 
existing classes of stock, and holders were eligible for dividends after 
FELSILVIN satisfied all outstanding cumulative dividend obligations 
on preexisting classes of stock. 

Plaintiffs point out that the restriction on sale above par value, taken 
in the context of a Venezuelan inflation rate exceeding 30 percent per 
year, would result in a loss of approximately 50 percent of the invest- 
ment’s original value within two years. Moreover, according to plain- 
tiffs, dividends would not make up for the loss, as FESILVEN has failed 
to issue dividends for years, and already holds an outstanding dividend 
obligation in the millions of dollars. 

According to the Government, in the absence of a market-determined 
price for stock, to ascertain whether a purchase was inconsistent with 
commercial considerations, Commerce must determine whether or not 
the company issuing the stock was equity-worthy at the time the stock 
was issued. Commerce concluded that FESILVEN was equity-worthy at 
issuance. In its determination, Commerce found that the class “E” 
shares were not worthless, because holders of class “E” shares have vot- 
ing rights and are eligible for dividends.” 58 Fed. Reg. at 27,542. Based 
on these findings, Commerce concluded the purchase of the class “E” 
shares was not on terms inconsistent with commercial considerations. 
Id. 

The scope of Commerce’s inquiry was not sufficient to enable Com- 
merce to carry out its statutory mandate. In the case where a company is 
not equity-worthy, this limited inquiry is sufficient, because an infusion 
of capital into an unequity-worthy company would be inconsistent with 
commercial considerations. However where a company is equity- 
worthy, as here, it does not necessarily follow that the purchase of stock 
from that company will be consistent with commercial considerations. 
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Commerce appears to establish a blanket rule that the stock issued by 
an equity-worthy company would be equity-worthy as well. 

The court does not agree. Due to the restriction on the sales price of 
the class “E” shares, the sole avenue of return for those shares is from 
the future dividends. In analyzing the likelihood of a return based upon 
dividends, Commerce merely concluded that entitlement to the divi- 
dends exist. This, standing alone, does not permit Commerce to deter- 
mine whether “the expected return [from the investment] is below that 
which would be required by a private investor.” Final Affirmative Coun- 
tervailing Duty Determination; Certain Fresh Atlantic Groundfish 
From Canada, 51 Fed. Reg. 10,041, 10,047-48 (Dep’t Comm. 1986). The 
court finds it difficult to imagine how the purchase of stock burdened by 
these onerous conditions could be anything other than inconsistent 
with commercial considerations. 

The court recognizes the discretion afforded to Commerce in deter- 
mining whether a subsidy exists. PPG Indus., Inc. v. United States, 
9 Fed. Cir. (T) 71, 74, 928 F2d 1568, 1572 (1991) However, “the Court 
must not permit an agency in the exercise of that discretion to ignore or 
frustrate the intent of Congress as expressed in substantive legislation 
that the agency is charged with administering.” Armco, 14 CIT at 217, 
733 F Supp. at 1519. This court cannot, consistent with the intent of 
Congress, permit Commerce to base its decision in this matter solely 
upon the equityworthiness of the issuing company. Congressional 
intent, rather, dictated the imposition of countervailing duties to offset 
the provision of capital when made on terms inconsistent with commer- 
ciai considerations. 

The court holds that further consideration is required to determine 
whether the purchase of class “E” shares was inconsistent with com- 
mercial considerations. Therefore, the court remands the matter to 
Commerce for further findings, sufficient to determine whether the 


expected return on the investment is adequate to avoid the imposition of 
a countervailing duty. 


CONCLUSION 


Commerce’s final determination is affirmed in part and remanded in 
part. Commerce’s determination that CVG’s purchase of FESILVEN’s 
stock from FIV did not constitute a subsidy is supported by substantial 
evidence in the record and is in accordance with law. However, Com- 
merce’s inquiry regarding the purchase of Class “E” stock by CVG is 
insufficient. Accordingly, the court remands the issue to Commerce for 
reconsideration. 

Commerce is directed to file its remand determination within 60 days 
of the date of this opinion. Any comments on Commerce’s remand 
results shall be filed with the court within 45 days thereafter. 
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MEMORANDUM OPINION AND ORDER 


DiCar.o, Chief Judge: National Steel Corporation, Armco Steel Com- 
pany, L.P, Bethlehem Steel Corporation, Gulf States Steel, Inc. of Ala- 
bama, Inland Steel Industries, Inc., LTV Steel Company, Inc., Sharon 
Steel Corporation, U.S. Steel Group A Unit of USX Corporation, and 
WCI Steel, Inc. (Domestic Producers) and Hoogovens Groep B.V. and 
N.V.W. (U.S.A.), Inc. (Hoogovens) challenge the final determination of 
the United States Department of Commerce concerning certain cold- 
rolled flat steel products from the Netherlands. Final Determinations of 
Sales at Less Than Fair Value: Certain Hot-Rolled Carbon Steel Flat 
Products and Certain Cold-Rolled Carbon Steel Flat Products From the 
Netherlands, 58 Fed. Reg. 37,199 (Dep’t Comm. 1993), amended by 
Antidumping Duty Order and Amendmenis to Final Determinations of 
Sales at Less Than Fair Value: Certain Hot-Rolled Carbon Steel Flat 
Products and Certain Cold-Rolled Carbon Steel Flat Products From the 
Netherlands, 58 Fed. Reg. 44,172 (Dep’t Comm. 1993). Plaintiffs and 
defendant-intervenors cross-move for Judgment Upon an Agency 
Record pursuant to USCIT R. 56.2. The court has jurisdiction pursuant - 
to 19 U.S.C. § 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 


BACKGROUND 


Domestic Producers filed a petition requesting imposition of anti- 
dumping duties on carbon steel flat products from various countries. 
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The investigated products included cold-rolled carbon steel flat prod- 
ucts from the Netherlands, at issue in this case. Certain Hot-Rolled Car- 
bon Steel Flat Products, Certain Cold-Rolled Carbon Steel Flat 
Products, Certain Corrosion-Resistant Carbon Steel Flat Products and 
Certain Cut-to-Length Carbon Steel Plate From Various Countries, 
57 Fed. Reg. 33,488 (Dep’t Comm. 1992). 

On August 19, 1992, Commerce presented Hoogovens Groep B.V., the 
primary Dutch exporter of the subject merchandise, with its antidump- 
ing questionnaire. Hoogovens responded on September 10, 1992 and 
October 21, 1992. The responses of Hoogovens’ affiliates, Rafferty- 
Brown Steel Co., Inc. of Connecticut (RBC) and Rafferty-Brown Steel 
Co., Inc. of North Carolina, were filed on November 4, 1992. 

Commerce established December 21, 1992 as the deadline for remedy- 
ing deficiencies in the questionnaire responses, in order “to allow case 
analysts and other interested parties * * * time to review the submis- 
sions prior to verification.” Final Determ, 58 Fed. Reg. at 37,202. On 
that date, at the invitation of the Department, Hoogovens submitted a 
computer tape and narrative explanation correcting certain errors in its 
previous submissions. The Department published its preliminary deter- 
mination on February 4, 1993. Certain Hot-Rolled Carbon Steel Flat 
Products and Certain Cold-Rolled Carbon Steel Flat Products From the 
Netherlands, 58 Fed. Reg. 7113 (Dep’t Comm. 1993) (prelim. determ.). 

On February 10, 1993, in a letter to Hoogovens, the Department 
offered the foreign producers “an opportunity to clarify” information 
that had previously been submitted. (Pub. Doc. 109, Letter from Dep’t. 
of Commerce to Powell, Goldstein, of Feb. 10, 1993, at 1.) Commerce spe- 
cifically instructed Hoogovens that it would not accept any new 
information after February 17, 1993. 

On February 22, 1993, the first day of verification, Hoogovens notified 
Commerce that it had discovered a number of inaccuracies affecting a 
small number of the product characteristics submitted to Commerce for 
home market sales, regarding thickness groupings, product type, and 
tolerance. At verification, Hoogovens also disclosed its discovery of mis- 
reporting on a small number of U.S. sales with regard to the quality 
characteristic. 

On April 28, 1993, Commerce asked Hoogovens to submit revised 
computerized sales listings with corrected product characteristic data. 
Hoogovens provided the data on May 10, 1993. Commerce then asked 
Hoogovens to resubmit the computerized data in slightly different for- 
mats, which it did on May 18, 1993. Due to time constraints on Com- 
merce from various concurrent steel investigations, the Department 
decided not to accept the submitted corrections. Consequently, Com- 
merce resorted to best information available (BIA) for the product char- 
acteristic data. In determining the appropriate BIA, Commerce 
concluded that the errors were limited in nature. Therefore, it used the 
weighted-average of the calculated positive dumping margins for each 
class of merchandise as BIA. 
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The Department also conducted verification of Hoogovens’ exporter 
sales price (ESP) data at Hoogovens’ affiliate, RBC, on April 7-8, 1993. 
During that verification, Hoogovens attempted to submit new factual 
information regarding omitted ESP transactions. 

The number of omitted transactions was substantial. (Pub. Doc. 142, 
Conf. Doc. 52, RBC Verification Report of Apr. 27, 1993 at 2). Commerce 
had advised RBC that the new information could not be accepted 
because it was submitted after the deadline. RBC attempted to resubmit 
the same information on April 9, 1993. Commerce did not accept the 
submission, and applied the highest non-aberrant margin as BIA. 

In its final determination, Commerce made an adjustment to the 
United States Price to account for the Dutch value-added tax and elimi- 
nate the false dumping margin created by the tax. Value-added taxes 
(VAT) are assessed only on sales within the Netherlands, but not on 
products exported to the United States. 

In making the adjustment, the Department increased the United 
States Price by the absolute amount of tax actually incurred on sales of 
comparison Dutch merchandise. The Domestic Producers contest this 
as contrary to the methodology required by 19 U.S.C. § 1677a(d)(1)(C) 
(1988). Rather, the Domestic Producers allege that, under the statute, 
Commerce should have multiplied the price of the merchandise 
exported to the United States by the foreign market tax rate and added 
‘his amount to the United States Price. 

Hoogovens now contests Commerce’s (1) resort to BIA for the unre- 
ported ESP transactions; (2) selection of the highest non-aberrant mar- 
gin as BIA; and (3) application of that margin. The Domestic Producers 
challenge Commerce’s (1) characterization of Hoogovens’ misreported 
home market sales data as limited in nature and resultant application of 
the weighted average of the positive calculated dumping margins as 
BIA; and (2) calculation of the adjustment to U.S. price for tax forgiven 
upon exportation of the steel products to the United States, and failure 
to measure the amount of the tax passed through to home market 
customers. 


DISCUSSION 


This court shall uphold Commerce’s final determination in an anti- 
dumping duty investigation unless that determination is “unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law.” 19 U.S.C. § 1516a(b)(1)(B). Substantial evidence is “such 
relevant evidence as a reasonable mind might accept as adequate to sup- 
port a conclusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 


(1951) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938)). 


1 Petitioners raised this latter issue, despite their acknowledgement of direct contrary authority in Daewoo Elec- 
tronics Co. v. United States, 11 Fed. Cir.(T)__, 6 F3d 1511 (1994), to preserve the matter for review pending resolu- 
tion of a writ of certiorari filed before the Supreme Court. The writ has since been denied. International Union of Elec., 
Elec., Technical, Salaried, & Mach. Workers v. United States, 114 S. Ct. 2672 (1994). The opinion of the Federal Circuit 
remains controlling. Accordingly, the court rejects Domestic Producer’s argument on this question. 
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1. Unreported ESP Transactions: 
a. Application of BIA: 


Respondent Hoogovens contests Commerce’s resort to BIA for the 
omitted data for RBC’s ESP transactions. According to Hoogovens, the 
omissions can not be categorized as unreported transactions. Instead, 
due to inadvertent computer errors, multiple invoices for single coils of 
metal were treated as a single transaction. Therefore, Hoogovens 
argues, “the missing data did not relate to shipments pursuant to unre- 
ported sales orders or to previously-unreported customers or through 
previously-unreported sales channels.” (Resp’t Conf. Mem. Supp. J. 
Agcy. R. at 15.) 

Hoogovens also contends that the omissions were limited in nature, 
noting that the RBC sales represented only[ |] percent of Hoogovens’ 
total U.S. sales. (Resp’t Conf. Mem. Supp. J. Agcy. R. at 14.) Therefore, 
Hoogovens argues, the additional administrative burden placed on 
Commerce or unfairness to petitioners in accepting and verifying the 
data would have been minimal. 

Finally, Hoogovens alleges that Commerce invited Hoogovens to sub- 
mit new information in its letter of February 12, 1993. According to 
Hoogovens, Commerce’s request (authorizing Hoogovens to bring 
minor inadvertent errors to its attention at verification) “must be inter- 
preted as indicating a willingness on the Department’s part to accept 
minor changes * * * and as extending the Department’s regulations on 
the timeliness of questionnaire responses * * *.” (Resp’t Conf. Mem. 
Supp. J. Agcy. R. at 17.) 

This court does not agree. Hoogovens failed to meet clear deadlines 
for submitting new information. Once such deadlines have passed, 
whether Commerce accepts the late submissions is within its discretion. 
See 19 C.ER. § 353.31(b) (1994). 

Section 353.31(a), title 19, Code of Federal Regulations specifically 
provides that submissions of factual information for consideration are 
to be submitted no later than seven days before commencement of verifi- 
cation. 19 C.ER. § 353.31(a) (1994). Commerce warned Hoogovens that 
it would not accept any new data after February 17, 1994. Nonetheless, 
Hoogovens attempted to submit data after verification had begun. 

The purpose behind permitting Commerce to resort to BIA is to 
induce respondents to provide Commerce with requested information 
in a timely, complete, and accurate manner so that the Department may 
determine current margins within statutory deadlines. Rhone Poulenc, 
Inc. v. United States, 8 Fed. Cir. (T) 61, 67-68, 899 F.2d 1185, 1191 
(1990); see also 19 U.S.C. § 1677e (1988); 19 U.S.C. § 1673d(a)(1) (1988). 
BIA, therefore, may be viewed as “an investigative tool, which that 
agency may wield as an informal club over recalcitrant parties or per- 
sons whose failure to cooperate may work against their best interest.” 
Atlantic Sugar, Ltd. v. United States, 2 Fed. Cir. (T) 130, 134, 744 F2d 
1556, 1560 (1984). This authority is especially important in light of the 
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agency’s lack of subpoena power. Rhone Poulenc, 8 Fed. Cir. (T) at 67-68, 
899 F.2d at 1191. 

Moreover, although the omitted information made up a small portion 
of Hoogovens’ U.S. sales, it was significant in terms of its proportion of 
Hoogovens’ U.S. affiliate’s sales. Calculation of ESP dumping margins 
is more time-consuming and complicated than for purchase price trans- 
actions. Commerce did not have the time or resources to incorporate the 
belated submissions into its calculations. Nor was Commerce required 
to do so. 19 U.S.C. § 1677e. As this court has stated, “[i]t is for the ITA to 
conduct its antidumping investigations the way it sees fit, not the way 
an interested party seeks to have it conducted.” N.A.R., S.p.A. v. United 
States, 14 CIT 409, 415, 741 F Supp. 936, 941 (1990); see also Olympic 
Adhesives, Inc. v. United States, 8 Fed. Cir. (T) 69, 76, 899 F.2d 1565, 
1571 (1990). 

Finally, Hoogovens was on notice as to the effect of the late submis- 
sions. Commerce concedes that it had granted Hoogovens the opportu- 
nity to clarify previous submissions. (Gov’t Conf. Mem. at 18.) 
Nonetheless, this was not an invitation to submit entirely new factual 
data. As the February 12th letter provided, in pertinent part, “ [p] lease 
note that verification is not intended to be an opportunity for submis- 
sion of new factual information.” (Pub. Doc. 113, Letter from Gary Tav- 
erman, Director, Office of Antidumping Investigations, to counsel for 
Hoogovens of Feb. 12, 1994, at 2.) Therefore, Commerce acted properly 
in resorting to BIA. 


b. Selection of the Highest Non-Aberrant Margin: 


Hoogovens also contests Commerce’s selection of the highest non-ab- 
errant dumping margin as BIA for the unreported ESP transactions. 
Hoogovens contends that, because it was “cooperative,” Commerce was 
unreasonable in applying a punitive dumping margin. Hoogovens notes 
that its failure to report was due to computer error, rather than an inten- 
tional act or gross negligence, and that once the errors were discovered, 
Hoogovens promptly informed Commerce. 

Both the statute, see 19 U.S.C. § 1677e, and the implementing regula- 
tion, see 19 C.ER. 353.37 (1994), establishes mandates as to when Com- 
merce must resort to BIA for a respondent’s failure to submit timely 
information. However, little indication is provided as to what consti- 
tutes the appropriate BIA. Krupp Stahl A.G. v. United States, 17 CIT 
___, ___, 822 F. Supp. 789, 792 (1993). 

As a general rule, the Supreme Court has noted that an agency must 
either conform itself to its prior decisions or explain the reasons for its 
departure. See Secretary of Agriculture v. United States, 347 U.S. 645, 
652-53 (1954). However, it appears the Federal Circuit has given Com- 
merce broad discretion to change its methodology without explanation. 
Allied-Signal Aerospace Co. v. United States, 12 Fed.Cir.(T)_,_ ss, 
28 F.3d 1188, 1191 (1994). The Court need not address this question, as 
it finds selection of the highest non-aberrant dumping margin as BIA 
consistent with Commerce’s prior practice as denoted below. 
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The application of BIA can be “total” or “partial.” Commerce applies 
total BIA when a respondent has failed to submit information in a 
timely manner, or when part of the submitted data is sufficiently flawed, 
so that the response as a whole is rendered unusable. See Rhone Pou- 
lenc, Inc. v. United States, 13 CIT 218, 224, 710 F. Supp. 341, 346 (1989), 
aff'd 8 Fed. Cir. (T) 61, 899 F.2d 1185 (1990); Persico Pizzamiglio, S.A. v. 
United States, 18 CIT ____, Slip Op. 94-61 at 17-19 (Apr. 14, 1994); 
Chinsung Indus. Co. v. United States, 13 CIT 103, 105-06, 705 F. Supp. 
598, 600-01 (1989). For total BIA, the margins used in determining the 
overall rate are derived from sources other than the data submitted by 
the respondent in the final investigation. 

When Commerce resorts to total BIA, it has adopted a two-tiered 
methodology for determining the rate to be applied. Allied-Signal Aero- 
space Co. v. United States, 11 Fed. Cir. (T) ss «———s« 9G FF2d 1185, 
1190-91 (1993); Certain Hot-Rolled Carbon Steel Flat Products, Certain 
Cold-Rolled Carbon Steel Flat Products, Certain Corrosion-Resistant 
Carbon Steel Flat Products and Certain Cut-to-Length Carbon Steel 
Plate From Germany, 58 Fed. Reg. 37,136, 37,137 (Dep’t Comm. 1993). 
The degree of cooperation determines which tier is used. The Depart- 
ment assigns lower margins to those respondents who cooperate in the 
investigation; more adverse margins are assigned to those who are 
uncooperative. See e.g., Certain Hot-Rolled Carbon Steel Flat Products, 
Certain Cold-Rolled Carbon Steel Flat Products, Certain Corrosion-Re- 
sistant Carbon Steel Flat Products, and Certain Cut-to-Length Carbon 
Steel Plate From France, 58 Fed. Reg. 37,125, 37,129 (Dep’t Comm. 
1993); Certain Cold-Rolled Carbon Steel Flat Products From Argentina, 
58 Fed. Reg. 7066, 7070 (Dep’t Comm. 1993) (prelim. determ.); Antifric- 
tion Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
from the Federal Republic of Germany, 54 Fed. Reg. 18,992, 19,033 
(Dep’t Comm. 1989). 

Commerce applies partial BIA when only part of the submitted 
information is deficient. The adversity of the information used as partial 
BIA depends on the level of sufficiency of the information provided. It is 
noteworthy that Commerce does not consider the respondent’s level of 
cooperation when applying partial BIA. Steel Flat Products From 
France, 58 Fed. Reg. at 37,129; see also Certain Helical Spring Lock 
Washers From the People’s Republic of China, 58 Fed. Reg. 48,833, 
48,839 (Dep’t Comm. 1993) (applying highest non-aberrant margin 
despite respondent’s cooperation and identification of omissions). 

Whenerrors in the information submitted constitutes a failure to pro- 
vide the necessary data, Commerce applies a more adverse dumping 
margin as partial BIA. Certain Cut-to-Length Carbon Steel Plate From 
Finland, 58 Fed. Reg. 37,122, 37,124 (Dep’t Comm. 1993) (applying 
adverse BIA standards when errors are “systemic in nature”); see also 
Certain Stainless Steel Wire Rods From France, 58 Fed. Reg. 68,865, 
68,869 (Dep’t Comm. 1993) (applying “adverse” partial BIA where 
omitted sales information from limited period constituted “significant 
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portion” of total U.S. sales). This margin constitutes “the higher of: 
(a) [t]he highest non-aberr[ant] transaction margin calculated for that 
firm from among the sales of the same class or kind of merchandise 
where we were able to calculate a margin or (b) the average petition rate 
for the same class or kind of merchandise from the same country of ori- 
gin.” Carbon Steel Flat Products From Argentina, 58 Fed. Reg. at 7070. 

When only a minor adjustment in the data is involved or when there is 
an inadvertent gap in the record, Commerce applies a less adverse BIA 
or a neutral surrogate. Ad Hoc Comm. of AZ-NM-TX-FL Producers of 
Gray Portland Cement v. United States, 18 CIT __, ___, Slip Op. 
94-151 at 20 n.22 (Sept. 26, 1994). 

Commerce’s actions in applying the highest non-aberrant dumping 
margin were supported by substantial evidence. Although Hoogovens 
was cooperative, the quality and completeness of the data were the criti- 
cal characteristics for determining whether the misreporting rose to 
such a level as to constitute a failure to provide any data at all. Com- 
merce applied a lower partial BLA when Hoogovens submitted minimal- 
ly-flawed data for the purchase price transactions. For the ESP 
transactions, however, Hoogovens failed to supply sufficient data in a 
timely manner to calculate a dumping margin. Therefore, selection of 
the highest non-aberrant margin as BIA was proper. 


c. Application of the Highest Non-Aberrant Margin: 


Hoogovens challenges Commerce’s application of the highest non-ab- 
errant margin in this case and argues that the selected rate of 157.51 
percent lacks a nexus with the data from which it is taken. The court 
finds further explanation as to the basis for Commerce’s determination 
is needed. 

Section 1677e allows Commerce to presume that the highest margin 
may constitute the best information available of the current margins. 
19 U.S.C. § 1677e. Although the ultimate purpose of BIA is not to punish, 
BIA is intended to be adverse, see Pulton Chain Co. v. United States, 
17CIT__,_, Slip Op. 93-202 at 7 (October 18, 1993), and requires 
the use of adverse assumptions. See Rhone Poulenc, 8 Fed. Cir. (T) at 
67-68, 899 F.2d at 1190-91. 

Nonetheless, Commerce must be reasonable in its application of its 
chosen methodology. Commerce’s actions may become unreasonable in 
nature if “the agency * * * [has] * * * reject{ed] low margin information 
in favor of high margin information that was demonstrably less proba- 
tive of current conditions.” Rhone Poulenc, 8 Fed. Cir. (T) at 67, 899 F2d 
at 1190 (emphasis added). A rational relationship must exist between 
the “data chosen and the matter to which they are to apply.” Manifat- 
tura Emmepi S.p.A. v. United States, 16 CIT 619, 624, 799 F Supp. 110, 
115 (1992) 

Commerce contends that it chose from margins on individual sales as 
high as[_ ] percent in selecting the 157.51 percent rate. (Gov’t Conf. 
Mem. at 28.) According to Commerce, it “gave Hoogovens the benefit of 
the doubt * * * that the highest sales were atypical,” and selected a mar- 
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gin much lower than the highest figure calculated. Jd. at 30. Commerce 
used this percentage to establish an overall dumping margin of 20.19 
percent. 

Commerce’s arguments are fallacious. That Commerce could have 
chosen a higher rate does not necessarily mean that the rate selected 
was not “aberrant.” Further, Commerce has not provided the court with 
any explanation of the term “non-aberrant margin,” nor a method for 
distinguishing a non-aberrant margin from an aberrant margin. 

Webster’s Dictionary defines “aberrant” as “deviating from the usual 
or natural type” or “abnormal.” Webster’s Third New International 
Dictionary 3 (1965). Under this definition, Commerce’s selected margin 
could be considered aberrant. A significant portion of Hoogovens sales 
had margins well below the selected rate of 157.51 percent. Only 17 
transactions out of “[ ] sales reported by Hoogovens had margins 
equal to or greater than” the selected percentage. (Resp’t Conf. Mem. 
Supp. J. Agcy. R. at 30.) These sales accounted for only a minuscule per- 
centage by volume of Hoogovens’ reported U.S. sales. 

The court has found no evidence in the record showing the particular 
margins selected by Commerce bore a rational relationship to Hoogo- 
vens’ sales. Further explanation as to the basis for Commerce’s deter- 
mination is needed. Therefore, this court remands the issue to 
Commerce for redetermination. On remand, commerce is instructed to 
articulate standards for determining when a rate is “aberrant,” and 


select a BIA margin indicative of Hoogovens’ sales. 


2. Misreported Characteristics: 


Domestic Producers allege Commerce improperly determined that 
Hoogovens’ misreporting of its home-market sales was limited. Rather, 
the Domestic Producers contend the misreporting was substantial and 
that Commerce should have utilized the highest-non-aberrant margin 
as BIA in accordance with prior practice, as set forth in Carbon Steel Flat 
Products From Argentina, 58 Fed. Reg. at 7070. 

Although Hoogovens’ misreporting affected a significant percentage 
of margin calculations, the errors themselves were minor. The misre- 
porting affected product characteristics used by Commerce in the mod- 
el-matching hierarchy. The affected characteristics, arranged in order of 
importance, are “type,” “quality,” “thickness group,” and “tolerance,” 
ranked in the second, third, fifth, and eleventh positions, respectively. 
The majority of the errors involved the miscalculating of thickness by 
eight millionths of an inch, the result of a programming error in conver- 
sion of millimeters to inches. This error placed a number of sales in the 
wrong thickness group. The misreported thickness also put some prod- 
ucts in the wrong type category. The miscalculation for the type category 
was 213 millionths of an inch. The quality category was also affected, 
due to the misreporting of one sale to one customer. Finally, Hoogovens 
misreported about 35% or the sales as to the “tolerance” characteristic. 

Commerce has discretion to determine whether, under BIA, the dis- 
crepancies or misreportings are significant enough to amount to a fail- 
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ure to provide the requested information. Commerce has taken the 
position that selection of a severely adverse BIA may be improper when 
only a minor adjustment in the data is involved or there is an inadver- 
tent gap in the record, but otherwise the respondent has substantially 
complied with the questionnaire. See Ad Hoc Comm., 18 CIT at __, 
Slip. Op. 94-151 at 20 n.22; Asociacion Colombiana de Exportadores de 
Flores v. United States, 13 CIT 13, 16, 704 F Supp. 1114, 1117 (1989) 
aff'd 8 Fed. Cir. (T) 97, 901 F.2d 1089, cert. denied, 498 U.S. 848 (1990), 
see also Brass Sheet and Strip From West Germany, 55 Fed. Reg. 28,264, 
28,265 (Dep’t Comm. 1990) (prelim. results of antidumping duty admin. 
review); Replacement Parts for Self-Propelled Bituminous Paving 
Equipment From Canada, 58 Fed. Reg. 15,481, 15,482-83 (Dep’t Comm. 
1993) (final results of admin. review of antidumping finding); Porcelain- 
on-Steel Cooking Ware From Mexico, 58 Fed. Reg. 43,327, 43,329 (Dep’t 
Comm. 1993) (prelim. results of antidumping duty admin. review). On 
the other hand, Commerce has consistently applied more adverse BIA 
when errors are significant or systemic in nature or where there is a pat- 
tern of misclassification. Carbon Steel Plate From Finland, 58 Fed. Reg. 
at 37,124; Certain Hot-Rolled Carbon Steel Flat Products, Certain Cold- 
Rolled Carbon Steel Flat Products, and Certain Corrosion-Resistant 
Carbon Steel Flat Products From Japan, 58 Fed. Reg. 37,154, 37,161 
(Dep’t Comm. 1993); Steel Wire Rods From France, 58 Fed. Reg. at 
68,869. 

This is not the case here. Hoogovens did not omit data, but only pro- 
vided inaccurate information, which in most instances was due to acom- 
puter conversion error, nor were the errors systematic in nature. 
Although the errors affected three U.S. product control numbers (CON- 
NUMUs) accounting for [ ] percent of the U.S. cold-rolled transac- 
tions, (Pet’rs Conf. Mem. Supp. J. Agcy. R. at 14), and one home market 
product control number affecting [ |] percent of U.S. cold-rolled sales, 
id. at 14-15, Commerce could have reasonably concluded that the errors 
did not amount to a failure to provide information, in light of how they 
occurred, and more importantly, in light of their significance. 

Finally, Domestic Producers claim that Commerce’s determination 
that Hoogovens’ misreporting was limited in nature “unfairly rewards” 
Hoogovens, and undermines the effectiveness and purpose of BIA as an 
incentive for full disclosure and cooperation. However, Hoogovens fully 
cooperated in the investigation. Therefore, there was no behavior to 
deter with the use of highest non-aberrant BIA. There is substantial evi- 
dence in the record to support Commerce’s conclusion that the misre- 
porting was limited in nature. Therefore, Commerce did not err in 
applying the weighted-average margin as BIA. 


3. Calculation of Adjustment to U.S. Price for VAT: 

The Domestic Producers contest the methodology Commerce applied 
in adjusting the United States Price for VAT not collected or rebated due 
to exportation. Commerce has joined in the Domestic Producer’s 
request for remand. (Gov’t Mem. at 10-11.) Commerce’s decision is 
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based on its acknowledgment that recent decisions of this court have 
overruled Commerce’s former methodology. See Federal-Mogul Corp. v. 

United States, 17 CIT , 834 F Supp. 1391 (1993), appeal docketed, 

Nos. 94-1097, 94-1194 (Fed. Cir. Aug. 5, 1994); see also Torrington Co. v. 
United States, 18 CIT _,__, Slip-Op. 94-167 at 8 (Oct. 20, 1994); 

Timken Co. v. United States, 18 CIT ___,___, Slip-Op 94-157 at 5-6 
(Oct. 7, 1994); Ad Hoc Comm., 18 CIT at , Slip. Op. 94-151 at 13; 

Zenith Elecs. Corp. v. United States, 18CIT__,__, Slip Op. 94-148 
at 3-5 (Sept. 21, 1994); Independent Radionic Workers v. United States, 

18 CIT Slip-Op 94-144 at 3-4 (Sept. 16, 1994); Avesta Shef- 
field, Inc. v. United States,17CIT __, , 838 F. Supp. 608, 614-15 
(1993); Federal-Mogul Corp. v. United States, vo... ier 
Supp. 856, 863-65 (1993) 

Hoogovens contends that the methodology applied by Commerce in 
this case would also be proper and consistent with case law. According to 
Hoogovens, the alternative methodology advocated by the Domestic 
Producers and Commerce creates a distortion in the dumping margin, 
termed “the multiplier effect,” which unfairly penalizes foreign produc- 
ers for economic policies outside of their control. (Resp’t Conf. Mem. 
Opp. J. Agcy. R. at 31.) This result, Hoogovens’ argues, would therefore 
constitute a violation of Article VI of GATT, which requires signatory 
states to offset tax differences when calculating dumping duties. (Resp’t 
Conf. Mem. Opp. J. Agcy. R. at 34-35.) 

Hoogovens suggests that two cases, Zenith Elecs. Corp. v. United 
States, 11 Fed. Cir. (T) __, 988 F2d 1573 (1993) and Hyster Co. v. 
United States, 18CIT___, 848 F. Supp. 178 (1994), permit elimination 
of the multiplier effect to achieve tax neutrality. A closer examination of 
these cases reveals a contrary conclusion. 

The Court of Appeals for the Federal Circuit stated in Zenith that tax 
neutrality was clearly contemplated and rejected by Congress. 11 Fed. 
Cir.(T) at __, 988 F.2d at 1582. The Court emphasized that increases 
in dumping margins caused by the multiplier effect only occur where 
there is pre-existing dumping. Zenith, 11Fed.Cir.(T)at__—, 988 F2d at 
1582. Thus, the multiplier effect does not artificially create new mar- 
gins, although it may inflate existing ones. Zenith, 11 Fed. Cir. (T) at 
___, 988 F2d at 1580-81. This effect is not inconsistent with GATT, 
which only bars the creation of new duties, see Federal-Mogul, 17 CIT at 

, 813 F Supp. at 865, nor is it necessarily unfair. Zenith, 11 Fed. Cir. 
(T)a at , 988 F.2d at 1581. As the Federal Circuit noted, “[i]fa foreign 
manufacturer does not export its wares at less than fair value, it will not 
suffer disadvantage from the operation of [19 U.S.C. § 1677a(d) (1) 
(C)].” Zenith, 11 Fed. Cir. (T) at __, 988 F.2d at 1581-82. Although 
Hoogovens argues that footnote 4 of Zenith permits an adjustment for 
the multiplier effect, adherence to the dicta in this footnote would be 
inconsistent with Zenith’s basic holding. 

Hoogovens also contends that the court in Hyster “agreed that the 
statute authorizes the methodology suggested in footnote 4 by the 
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Zenith Court.” (Resp’t Conf. Mem. Supp. J. Agcy. R. at 32.) Hoogovens 
misinterprets Hyster. Although the court in Hyster noted the suggested 
methodology in footnote 4 of Zenith, it did not endorse it. Rather, Hyster 
merely “direct[ed] Commerce to consider any further adjustments 
to [United States Price] consistent with Zenith and [section 
1677a(d)(1)(C)].” 848 F Supp. at 184. Any attempt by Commerce to 
eliminate the multiplier effect is inconsistent with both the statute and 
its legislative history. See Zenith, 11 Fed. Cir. (T) at __, 988 F.2d at 
1582. 

The provision in question, section 1677a(d)(1)(C), directs Commerce 
to increase the United States Price by “the amount of any taxes imposed 
in the country of exportation directly upon the exported merchandise 
* * * which have not been collected, by reason of the exportation of the 
merchandise to the United States * * *. 19 U.S.C. 1677a(d)(1)(C). Thus, 
the statute prescribes that proper adjustment for VAT is the amount of 
taxes that would have been imposed on the exported merchandise if the 
exports had remained in the home market, rather than the amount of 
taxes actually imposed on the home-market products. Zenith, 11 Fed. 
Cir.(T) at __, 988 F2d at 1580. 

This court declines to depart from the mandates of the statute and the 
decisions of this court and of the Court of Appeals for the Federal Cir- 
cuit. Therefore, the court remands the tax adjustment to Commerce for 
recalculation. 


CONCLUSION 


In accordance with the foregoing opinion, Commerce’s final deter- 
mination is affirmed in part and remanded in part. This court denies 
Domestic Producers’ motion to alter Commerce’s selection of BIA for 
the misreported sales. It denies Hoogovens’ motion to direct Commerce 
to accept the untimely ESP data and to set aside Commerce’s selection 
of the highest non-aberrant dumping margin as BIA for those transac- 
tions. The court remands the final determination with directions to 
Commerce to provide clear criteria to judge the highest non-aberrant 
dumping margin standard. Commerce is further instructed to recalcu- 
late the adjustment to U.S. price for tax forgiven upon exportation of the 
steel products to the United States, in conformity with the methodology 
articulated in prior opinions of this court. 
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OPINION 


RESTANI, Judge: This matter is before the court on separate motions 
for judgment on the agency record pursuant to USCIT Rule 56.2. 
Tatung Company (“Tatung”), Zenith Electronics Corp. (“Zenith”), and 
the United Electrical Workers of America, Independent, the Interna- 
tional Brotherhood of Electrical Workers, the International Union of 
Electronic, Electrical, Technical, Salaried, Machine and Furniture 
Workers (AFL-CIO), and the Industrial Union Department (AFL-CIO) 
(“the Unions”), challenge the final determination of the antidumping 
duty order in Color Television Receivers, Except for Video Monitors, 
from Taiwan, 55 Fed. Reg. 47,093 (Dep’t Comm. 1990). AOC Interna- 
tional, Proton Electronic Industrial Company, Ltd., and Tatung (collec- 
tively “AOC”) oppose Zenith’s and the Union’s motions for judgment on 
the agency record.! The issues presented are: 1/ whether the Interna- 
tional Trade Administration of the Department of Commerce (“Com- 
merce”) should have applied best information available (“BIA”) to 
Tatung, and if so, whether the type of BIA applied was correct; 
2/ whether Commerce’s adjustments to United States price (“USP”) 
and foreign market value (“FMV”) for value added taxes (“VAT”) for- 
given were proper; 3/ whether Commerce erred in failing to adjust USP 
for actual antidumping duties paid; and 4/ whether Commerce erred in 


revoking the antidumping duty order with respect to Capetronic (BSR) 
Ltd. (“Capetronic”). 


1 Pursuant to USCIT Rules 1 and 12(f), AOC also filed a motion to strike portions of Zenith’s reply brief in this mat- 
ter. The court denied this motion on November 4, 1994. 
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BACKGROUND 


On April 30, 1984, Commerce issued an antidumping duty order cov- 
ering color television receivers (“CTVs”) from Taiwan. Color Television 
Receivers, Other Than Video Monitors, from Taiwan, 49 Fed. Reg. 
18,337, 18,337-38 (Dep’t Comm. 1984) (antidumping duty order). In 
April 1987, Commerce received requests to conduct the third adminis- 
trative review of that order, and on May 20, 1987, it initiated a review of 
entries of several Taiwanese manufacturers, including Tatung, for the 
period April 1, 1986 through March 31, 1987. Initiation of Antidumping 
and Countervailing Duty Administrative Reviews, 52 Fed. Reg. 18,937, 
18,937 (Dep’t Comm. 1987). 

Tatung answered Commerce’s antidumping questionnaire in August 
1987. In November 1987, Commerce notified Tatung by letter that on 
December 9 and 10, 1987, it would conduct a verification of the data sub- 
mitted, pursuant to 19 U.S.C. §1677e(a) (Supp. III 1985). It also sent 
Tatung an outline of the verification procedure, and put Tatung on 
notice that Commerce could request other information during verifica- 
tion. The outline referred to six individual sales, out of all of the sales 
data submitted, that would be traced to Tatung’s books. At verification, 
Commerce selected at random two invoices to examine as well. In addi- 
tion, Commerce reviewed data relating to discounts and to U.S. sales 
expenses. 

Commerce officials found numerous errors and omissions in Tatung’s 
data at verification. In particular, Commerce discovered an omitted U.S. 
sale and an overstated unit price for fifteen CTVs to be sold in the United 
States market. Commerce also found two errors in Tatung’s reported 
sales commissions. Further, Commerce found Tatung’s methodology for 
calculating ocean freight costs and brokerage and handling costs per 
model for a 40-foot container to be in error, noting that “it failed to 
account for containers which held a mix of products.” Tatung’s Br. Supp. 
Mot. J. Agency R., App. at Reel 13, Frames 374-75, 4-5, Conf. Doc. 113 
(Mem. from Commerce dated Jan. 22, 1988 regarding verification of 
Tatung’s response). Tatung revised this methodology at the request of 
Commerce, and Commerce verified the adjusted figures. Id. at Frame 
374, 4. 

During preparations for verification, Tatung found mistakes in its 
submission concerning boih credit and advertising expenses. Tatung 
revised these figures and submitted them to Commerce. At verification, 
Commerce noted that it “[was] able to reconcile [the credit expenses] 
with the total Operating Expense,” and that it “[was] able to tie the 
monthly General Ledger totals [for advertising] back to the expenses 
reported in the General Ledger with no discrepancies.” Id. at Reel 13, 
Frame 378, 380, 8, 10. It is unclear whether the individual unit prices, 
reflecting these and other corrections, could be verified in the same 
manner as they would have been if the questionnaire responses were 
accurate. 
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After verification, Tatung discovered two additional sales invoices 
that it had omitted from its questionnaire response. Tatung submitted 
these invoices, as well as a revised sales listing, to Commerce and 
requested that Commerce verify the corrected information during its 
then upcoming visit to Tatung’s office. This visit was scheduled for the 
purpose of conducting the verification of information submitted for the 
fifth administrative review. Commerce declined this request due to its 
limited resources. 

Commerce published the final results of the third review on Novem- 
ber 9, 1990. 55 Fed. Reg. 47,093. Commerce ultimately concluded that 
“Tatung’s data were unreliable” because of the serious nature of the 
errors found. Id. at 47,101. Thus, Commerce disregarded all of Tatung’s 
information and assigned to Tatung the highest dumping margin for 
any respondent in the review, 4.44%, as its BIA rate. Id. 

As to other issues, Commerce also noted that for all respondents, “the 
amount of the commodity tax forgiven by reason of the export of televi- 
sions to the United States must be added to USP under the statute 
[19 U.S.C. § 1677a(d)(1)(C) (1988)].” Id. at 47,094. Commerce then cal- 
culated the adjustment to USP for taxes forgiven upon export by “multi- 
plying the U.S. tax base by the home market tax rate and adding the 
result to USB” but Commerce made a further adjustment to FMV under 
the circumstance of sale provision for differences in the tax amounts. 
Id.; see 19 U.S.C. § 1677b(a)(4)(B) (1988). 

Commerce further concluded that “[l]ike legal fees, we do not con- 
sider antidumping duties to be expenses related to sales under consider- 
ation,” therefore Commerce declined to adjust for estimated duties paid 
by the respondents. 55 Fed. Reg. at 47,095. The issue of actual duties 
was not raised or addressed. 

On May 23, 1990, Commerce announced that it intended to revoke the 
antidumping duty order against Capetronic, citing a lack of margins for 
the period October 19, 1983 through March 31, 1986, and finding sales 
at “not less than fair value” for the period April 1, 1986 through May 29, 
1987. Color Television Receivers, Except for Video Monitors, from Tai- 
wan, 55 Fed. Reg. 21,210, 21,212 (Dep’t Comm. 1990) (prelim. results 
and intent to revoke in part). On November 9, 1990, Commerce finalized 
its determination to revoke the antidumping duty order with respect to 
Capetronic. 55 Fed. Reg. at 47,097. 

Tatung alleges in its motion that Commerce erred in rejecting the 
post-verification sales data and revised methodologies it submitted and 
in relying instead on BIA to calculate its dumping margin. In the alter- 
native, Tatung argues that if the use of BIA were warranted, Commerce 
should not have applied “total” BIA, as Tatung was a cooperative 
respondent. 

Zenith and the Unions contend in their motions that (1) Commerce 
erred in the calculation of FMV and USP by failing to account properly 
for taxes forgiven by Taiwan due to the exportation of merchandise; 
(2) Commerce failed to account for antidumping duties already paid in 
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its calculation of exporter’s sale price (“ESP”) and (3) Commerce erred 
in its decision to revoke the antidumping duty order with respect to 
Capetronic. AOC opposes Zenith’s motion, and with respect to the 
adjustment for taxes forgiven, requests that the court remand the case 
to Commerce for a re-calculation of the adjustment in accordance with 
the Federal Circuit’s decision in Zenith Elecs. Corp. v. United States, 988 
F.2d 1573 (Fed. Cir. 1993). 


STANDARD OF REVIEW 


Upon review of a final determination of an administrative review, the 
court must determine whether the decision is “unsupported by substan- 
tial evidence on the record, or otherwise not in accordance with law.” 19 
U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is that which “‘a 
reasonable mind might accept as adequate to support a conclusion.” 
Matsushita Elec. Indus. Co. v. United States, 750 F.2d. 927, 933 (Fed. Cir. 
1984) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938)). 


DISCUSSION 
I. Applicability of BIA: 

Commerce is required to verify the information upon which it relied 
in making its final determination. 19 U.S.C. § 1677e(a)(1) (Supp. III 
1985) (subsequently redesignated as 19 U.S.C. § 1677e(b)(1) (1988)); see 
also 19 C.ER. § 353.51(a) (1987). When Commerce “is unable to verify 
the accuracy of the information submitted, it shall use the best informa- 
tion available to it as the basis for its action.” 19 U.S.C. § 1677e(a). The 
regulations similarly provide for the use of BIA where (1) the response 
received is incomplete, inaccurate, or not timely submitted, or (2) Com- 
merce is unable to satisfactorily verify the accuracy of the submission. 
19 C.FR. § 353.51. 

Tatung admits that its submission contained errors as to commis- 
sions, U.S. sales expenses, and an overstated unit price. Tatung also 
admits that it failed to report other U.S. sales in addition to the missing 
sale identified by Commerce at verification. Tatung argues that these 
omissions were minor errors that only amounted to a small fraction of 
its U.S. sales. Tatung further contends that Commerce did not apply BIA 
to another respondent, Philips Consumer Electronics Corp. (“Philips”), 
whose submission contained more errors. Thus, Tatung asserts that 
Commerce’s application of BIA to Tatung is unwarranted. 

Tatung’s argument misconstrues the purpose of the verification pro- 
cedure. “[V]erification is like an audit, the purpose of which is to test 
information provided by a party for accuracy and completeness,” so that 
Commerce can justifiably rely upon that information. Bomont Indus. v. 
United States, 14 CIT 208, 209, 733 F Supp. 1507, 1508 (1990) . Com- 
merce is not required to verify every sale and invoice submitted, thus 
Tatung “cannot expect Commerce to be a surrogate to guarantee all of 
[its] submissions are correct.” Sugiyama Chain Co. v. United States, 
16 CIT 526, 532, 797 F. Supp. 989, 995 (1992). The burden of creating an 
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adequate record rests with Tatung. Chinsung Indus. Co. v. United 
States, 13 CIT 103, 106, 705 F. Supp. 598, 601 (1989). Due to stringent 
time deadlines and the significant limitations on Commerce’s resources, 
“it is vital that accurate information be provided promptly to allow the 
agency sufficient time for review.” Ceramica Regiomontana, S.A. v. 
United States, 10 CIT 399, 406, 636 F. Supp. 961, 967 (1986) (citation 
omitted), aff'd, 810 F2d 1137 (1987). 

It is evident from the record that Tatung was able to find errors and 
omissions in other areas of its submission, therefore Tatung should 
have been able to discover the missing sales and commissions as well. 
Tatung was “in the best position to organize [its] own sales * * * data 
and prepare, check, and verify the information [it] supplied to Com- 
merce; Commerce was not privy to the private business affairs of 
[Tatung].” Sugiyama Chain, 16 CIT at 530-31, 797 F. Supp. at 994 
(emphasis added). 

Commerce considers the omission of U.S. sales to be a serious error, as 
does the court. Overstating U.S. price is also a serious matter. See Florex 
v. United States, 13 CIT 28, 32-33, 705 F. Supp. 582, 588 (1989) (finding 
BIA reasonable where one U.S. sale missing and nearly half of home 
market sales reviewed contained errors in price, quantity or grade). 
Depending on whether they are isolated events, or not, other errors may 
be serious. 

Regarding Tatung’s argument that Commerce found more instances 
of error in Philips’ data, the issue is not the value of the errors as a per- 
centage of total U.S. sales, or the number of instances of errors. Rather 
the issue is the nature of the errors and their effect on the validity of the 
submission. Commerce explains that Philips’ errors were of a different 
nature than Tatung’s, noting that, for example, while Philips did omit 
some U.S. sales, these sales were discounted sales to employees, and 
were less indicative of general unreliability than omitted open market. 
That is, Philips might have considered the sales unrepresentative or 
outside the ordinary course of business.” Also, Philips discovered and 
corrected most of its errors before verification. The distinction between 
errors found by Commerce at verification (as with Tatung), and errors 
found and corrected by a respondent before verification (as with Phil- 
ips), may be significant, although reporting errors after the verification 
outline has been received is less exculpatory. Where Commerce discov- 
ers a respondent’s errors at verification, it is forced to divert its 
resources from conducting the verification as planned. 

In any case, whether Commerce treated Philips properly is not the 
issue, as perhaps both Philip and Tatung should have received BIA, an 
eventuality that does not aid Tatung here. As Commerce indicated, 
some of Tatung’s errors were fundamental and others affected almost 
every sale. 55 Fed. Reg. at 47,101. Further, although Tatung corrected 
some of the errors during verification and others in post-verification 


2'This, of course, is not an appropriate reason for not reporting U.S. sales. 
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submissions, these re-submissions do not ensure the overall accuracy of 
Tatung’s original response.*® For these reasons, the court finds that 
there is substantial evidence in the record to support Commerce’s con- 


clusion that Tatung’s submission was unreliable, requiring the use of 
BIA. 


II. Choice of “Total” BIA: 


Tatung argues in the alternative that if the use of BIA was appropri- 
ate, then the use of “total” BIA was unwarranted, as Commerce is pre- 
cluded from applying “total” BIA to a cooperative respondent. Tatung 
argues that, at most, Commerce should have applied “partial” BIA to 
replace the missing sales data. Commerce responds that because the 
errors found affected nearly every transaction, the entire submission 
was unreliable and the application of “total” BIA was justified. 

Commerce applies two types of BIA, “partial” BIA, which is used 
when the respondent’s submission is deficient in limited respects, but 
Commerce considers the submission as a whole to be reliable; and 
“total” BIA, which is used for the respondent whose submission con- 
tains fundamental errors that render the entire submission unreliable. 
See Ad Hoc Comm. of AZ-NM-TX-FL Producers of Gray Portland 
Cement v. United States, Slip Op. 94-151, at 19 n.21 (Sept. 26, 1994). 
When choosing a BIA rate, Commerce employs a two-tier methodology 
that considers the cooperation of the respondent as a factor.‘ See Allied- 
Signal Aerospace Co. v. United States, 996 F.2d 1185, 1190-91 (Fed. Cir. 
1993). 

Contrary to Tatung’s assertion, Commerce has applied “total” BIA to 
cooperative respondents. See id. (directing Commerce to apply “second 
tier” BIA to cooperative company able only to supply simplified data as 
result of costing system and limited accounting resources); Persico Piz- 
zamiglio v. United States, Slip Op. 94-61, at 20 (Apr. 14, 1994) (finding 
“la] plain reading of the statute [19 U.S.C. S 1677e(b) & (c) (1988)] dem- 
onstrates that BIA can be used against a cooperative respondent”). To 
support its argument, Tatung incorrectly relies upon dicta from the 
court’s decision in Nippon Pillow Block Sales Co. v. United States, 820 
F. Supp. 1444 (Ct. Int’] Trade 1993). The court in Nippon Pillow Block 
rejected the use of “total” BIA where Commerce disagreed only with 
respect to an allocation methodology of the respondent, and the respon- 
dent’s submission was otherwise acceptable. Jd. at 1454-55. Unlike the 


3 Commerce is not required to re-verify information submitted after verification, or recalculate a respondent’s sub- 
mission to develop an accurate response. See Chinsung, 13 CIT at 106-07, 705 F. Supp. at 601-02 (holding that Com- 
merce can reject entire submission and apply BIA even when only portions are inadequate). The court accepts as rea- 
sonable Commerce’s position that allowing respondents who failed verification to resubmit new data, and requiring 
Commerce to re-verify this information, would impose an undue burden on Commerce. See Photo Albums and Filler 
Pages from Korea, 50 Fed. Reg. 43,754, 43,755 (Dep’t comm. 1985) (final) (explaining burden that would be placed on 
Commerce if required to reverify and reconstruct submissions). 


4 According to this “two-tier” policy, respondents who cooperate with Commerce’s requests for information but fail 
verification are subject to “second tier” BIA. Allied-Signal Aerospace Co., v. United States, 996 F.2d 1185, 1191. Under 
the “second tier”, Commerce applies either the highest of the respondent’s less than fair value (“LTFV”) margins for 
any prior review, or the highest rate of any respondent calculated in the current review. Id. Here, Commerce used the 
highest rate for any shipper in the review period. This methodology substantially complies with Commerce’s previous 
practice of assigning “the highest margin determined for any of the respondents to * * * verification failing[ | produc- 
ers,” Florex, 13 CIT at 33, 705 F. Supp. at 589. 
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case at bar, Nippon Pillow Block “was not a case where a respondent’s 
questionnaire responses ‘contained numerous omissions, allocation 
errors, oversights and miscalculations”’ that would justify the resort to 
“total” BIA. Id. at 1455 (quoting Chinsung, 13 CIT at 106, 705 F. Supp. 
at 601). 

Here, Tatung’s omissions found during verification were not isolated, 
and included unreported and overstated U.S. sales. “Capture of all US. 
sales at their actual price is at the heart of [Commerce’s] investigation.” 
Florex, 13 CIT at 33, 705 F. Supp. at 588. Further, Commerce found 
problems with allocated adjustments to USP for ocean freight, broker- 
age and handling, credit expenses, advertising expenses and general 
administrative expenses that affected nearly every sale. Use of BIA in 
this situation is a judgment call. Commerce’s conclusion that Tatung’s 
entire submission was unreliable, and that it should apply “total” BIA, 
is not unreasonable. 

Requiring Commerce to use BIA for only those segments of a submis- 
sion that are rejected could permit a party such as Tatung to select the 
data it believed would be to its benefit, leaving Commerce only to fill in 
the blanks. Chinsung, 13 CIT at 106, 705 F. Supp. at 601. Because com- 
merce determined that the information provided by Tatung was inaccu- 
rate in important respects, it was not obligated to use any portion of the 
submission that had not been proven inaccurate. Ceramica, 10 CIT at 
406, 636 F: Supp. at 967; see also Chinsung, 13 CIT at 106, 705 F Supp. at 
601. The court therefore finds that Commerce’s choice of “total” BIA is 
supported by substantial evidence in the record and is otherwise in 
accordance with the law. 


III. Adjustments for VAT and Actual Antidumping Duties Paid: 

Zenith raises three claims in its motion. The first two are easily 
resolved based upon recent decisions of the court. Accordingly, this mat- 
ter is remanded for recalculation of the value-added tax adjustment 
according to Commerce’s new methodology. See Independent Radionic 
Workers v. United States, 862 F. Supp. 422, 426 (Ct. Int’] Trade 1994). As 
to adjustments to USP for actual antidumping duties paid, plaintiffs 
have failed to exhaust their administrative remedies. See Zenith Elecs. 
Corp. v. United States, Slip Op. 94-146, at 4-6 (Sept. 19, 1994). 


IV. Revocation of Capetronic’s Antidumping Duty Order: 

Zenith’s third claim is that Commerce improperly revoked the anti- 
dumping duty order as to Capetronic. Zenith asserts that Commerce 
should not have revoked the order because, contrary to the notice of 
intent to revoke, Capetronic did not have three consecutive years during 
which there were no duties or duties were de minimis, and because 
dumping was likely to resume. See Color Television Receivers, 55 Fed. 
Reg. at 21,212; see also 19 C.ER. § 353.25(a)(2) (1990) (requirements for 
revocation). 

First, Zenith argues that because the value of Taiwanese currency 
from 1987 to 1990 appreciated vis-d-vis the U.S. dollar, Capetronic’s 
more recent USPs would fall, and its home market costs and calculated 
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home market value would rise, likely causing an increase in margins. 
Commerce responded that for three years Capetronic had successfully 
adjusted for such appreciation. Thus, Commerce expected such adjust- 
ment to continue in the future. 55 Fed. Reg. at 47,097. The second 
requirement for revocation, that the respondent is not likely to resume 
dumping, necessarily involves an exercise of discretion and judgment. 
Predicting future behavior is not an easy task. Ordinarily, past behavior 
would constitute substantial evidence of expected future behavior. 
Thus, this is not a sustainable basis for reinstatement of the order as to 
Capetronic. 

Second, Zenith asserts that Commerce’s calculations were erroneous 
and that Commerce knew on the date of the final results and revocation, 
November 9, 1990, that a genuine dispute existed as to Capetronic’s 
margins. In fact, in Zenith Elecs. Corp. v. United States, 15 CIT 394, 
407-08, 770 F. Supp. 648, 659-60 (1991) (“Zenith I”), the court found 
Capetronic’s first year margin calculations to be erroneous and reman- 
ded the matter to Commerce. Remand results showing a positive margin 
were issued by Commerce on January 31, 1992. Final judgment was 
entered on October 21, 1994, affirming those results. Zenith Elecs. Corp. 
uv. United States, Slip Op. 94-170 (Oct. 21, 1994) (“Zenith IT”). Whatever 
the state of the record at the time of the final determination, Commerce 
agrees with Zenith that the court may consider a post-determination 
change to a positive margin for the purpose of reviewing a decision to 
revoke.° See Response of the United States to Questions Raised by the 
Court’s Letter of Sept. 30, 1994, at 2. The only dispute is at what point in 
the proceedings of the parallel case may the court consider the change. 

According to Commerce, the revocation of the antidumping duty 
order is not subject to recision until there is no further opportunity for 
appeal in Zenith II. See 19 U.S.C. § 1516a(e) (1988).6 In NTN Bearing 
Corp. v. United States, 892 F.2d 1004, 1006 n.4 (Fed. Cir. 1989), which 
involved a proceeding that was not final in the CIT, the Federal Circuit 
left unresolved the issue of when this court’s judgments are 11final” for 
the purposes of § 1516a(e). In holding that a final appealable CIT judg- 
ment may result in suspension of liquidation, the Court of Appeals in 
Timken Co. v. United States, 893 F.2d 337, 339-40, 342 (Fed. Cir. 1990), 
however, did opine that § 1516a(e) does not require actual liquidation in 
accordance with an appealed CIT decision, because such a decision is not 
final under § 1516a(e). See also Melamine Chems. Inc. v. United States, 


5No party argued that recision of revocation must await a changed circumstances review. See 19 U.S.C. § 1675(b) 
(1988). 


619 US.C. § 1516a(e) provides: 


(e) Liquidation in accordance with final decision: 

If the cause of action is sustained in whole or in part by a decision of the United States Court of International 
Trade or of the United States Court of Appeals for the Federal Circuit— 

(1) entries of merchandise of the character covered by the published determination of the Secretary, the adminis- 
tering authority, or the Commission, which is entered, or withdrawn from warehouse, for consumption after the 
os ‘ares ar in the Federal Register by the Secretary or the administering authority of a notice of the court 

ecision, ani 

(2) entries, the liquidation of which was enjoined under subsection (c)(2) of this section, shall be liquidated in 
accordance with the final court decision in this action. Such notice of the court decision shall blished within 
ten days from the date of the issuance of the court decision. 

19 U.S.C. § 1516a(e) (1988). 





P 
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732 F.2d 924, 934 (Fed. Cir. 1984) (finding that except for 19 U.S.C. 
§ 1516a(c) injunction, interlocutory CIT order has no effect on 
liquidation). 

The court finds Commerce’s argument of little import. Whether or 
not liquidation of entries at issue in Zenith IT, should occur is not the 
issue before this court. What is before this court is a revocation decision. 
Previously, when Commerce has perceived reasons to question its 
revocation determination, it has asked for and received a remand. See 
Timken Co. v. United States, 7 CIT 319 (1984). Moreover, Capetronic has 
not participated in this action by filing a brief opposing Zenith’s request 
for recision.’ Commerce, upon being prodded by the court to reach a 
decision on the merits of recision, has now stated that the original mar- 
gin was correct and that it intends to appeal in Zenith IT. As Capetronic 
is no longer a Taiwanese CTV producer, there would be little practical 
purpose served by reversing the revocation decision prior to a ruling by 
the Court of Appeals. This issue is therefore reserved. Remand shall pro- 
ceed on the other issues decided herein. 


CONCLUSION 


This action is remanded for recalculation of the VAT adjustment. 
Remand results are due in 45 days. 
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OPINION 


RESTANI, Judge: This matter is before the court on separate motions 
for judgment on the agency record pursuant to USCIT Rule 56.2. Action 
Electronics Company, Ltd., (“Action”), Proton Electronic Industrial 
Company, Ltd., (“Proton”), Tatung Company (“Tatung”) (collectively 
“respondents”), and Zenith Electronics Corporation (“Zenith”) chal- 
lenge the final results of the antidumping duty administrative review in 
Color Television Receivers, Except for Video Monitors. from Taiwan, 58 
Fed. Reg. 34,415 (Dep’t Comm. 1993) (eighth admin. review). The issues 
presented for review are whether the International Trade Administra- 
tion of the Department of Commerce erred in failing to conduct a full 
investigation into Zenith’s standing; whether Commerce erred in its 
adjustment to United States price (“USP”) for taxes uncollected or 
rebated due to the exportation of the merchandise; whether Commerce 
erred in its adjustment to USP for commodity tax paid by Tatung on 
home market goods; and whether Commerce erroneously compared 
Proton’s U.S. sales to constructed value (“CV”) rather than to actual 
prices of home market comparison models. 


BACKGROUND 


On April 30, 1984, Zenith petitioned Commerce to conduct a review of 
the antidumping duty order covering color television receivers 
(“CTVs”) from Taiwan. See Color Television Receivers, Other Than 
Video Monitors, from Taiwan, 49 Fed. Reg. 18,337 (Dep’t Comm. 1984) 
(antidumping duty order notice). Zenith asserted it was a domestic pro- 
ducer of CTVs. On May 22, 1992, Commerce published a notice of initia- 
tion of the eighth administrative review covering the period April 1, 
1991 through March 31, 1992. Initiation of Antidumping and Counter- 
vailing Duty Administrative Reviews, 57 Fed. Reg. 21,769 (Dep’t Comm. 
1992). 

On June 11, 1992, respondents challenged the standing of Zenith to 
request a periodic review under 19 U.S.C. § 1675(a) (1988), presenting 
copies of newspaper articles, based on a Zenith press release, financial 
statements and other data indicating U.S. assembly operations were 
being moved to Mexico. Zenith submitted an affidavit on June 16, 1992 
from its vice president and general counsel, John Borst, Jr., stating that 
(1) Zenith’s Springfield, Missouri facility “will continue to produce 
approximately 4,000-6,000 CTVs per month;” (2) the Springfield facil- 
ity will “continue to employ approximately 500 people;” and 
(3) “Zenith’s capital investment in the [United States] related to its CTV 
business is in excess of $250,000,000.” Def.’s Resp. Opp’n Resp’ts’ Mot. 
J. Agency R., App. at 6 (“Borst Aff.”). On June 29, 1992, respondents 
again contested Zenith’s standing. Commerce reviewed the information 
submitted by both sides and concluded: 


The October 29, 1991, press release (and the other public state- 
ments that Zenith has made concerning this matter) can not be 
interpreted to indicate that Zenith has withdrawn from U.S. CTV 
production. In these statements Zenith has indicated only that it 
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plans to consolidate CTV final assembly in Mexico, and that if and 
when this consolidation occurs, it would happen sometime after 
March 22, 1992. Additionally, the statements do not indicate that 
the consolidation will result in a total cessation of domestic produc- 
tion. Moreover, the respondents appear to admit that Zenith has 
not fully withdrawn from domestic production of CTVs. In their 
June 11 submission, the respondents state ‘* * * whatever truth 
there is to Zenith’s claim to being a U.S. producer in April of 1992 
[the anniversary month] any such claim will disappear soon.’ 


Id., App. at 4-5 (Memorandum to Alan M. Dunn from Joseph A. Spetrini 
(July 24, 1992)) (“Spetrini Memorandum”). 

Commerce’s questionnaires, issued on June 5, 1992, requested, inter 
alia, that respondents “[l]ist all internal taxes imposed on the home 
market models, which were either rebated upon exportation or not col- 
lected on the models exported to the United States.” Resp’ts’ App. Supp. 
Mot. J. Agency R., Tab 11, at 26 (“Sample Questionnaire”). The ques- 
tionnaire further requested respondents to provide information con- 
cerning the tax base, tax rate, amount of taxes assessed, any deductions, 
credits or offsets to the tax, and the tax formula used for each compari- 
son product. Id. Commerce also sought information pertaining to duty 
drawback, requesting that respondents tie the amounts to the exported 
merchandise. Id. at 46. In addition, the questionnaire requested 
descriptions of home market comparison models, as well as sales data, so 
that Commerce could determine whether the exported models and the 
comparison models were sufficiently similar. Jd. at 12, 14. 

Respondents answered Commerce’s questionnaires on August 7, 
1992. In their submission, respondents provided all the information 
Commerce requested on internal taxes, including commodity taxes. 
With respect to commodity taxes, Tatung listed the values of commodity 
taxes paid on home market sales, but included them as a component of 
U.S. sales. Respondents also notified Commerce that the questions con- 
cerning duty drawback did not apply. They explained that they would 
have paid import duties on component parts of the subject merchandise, 
however, because each company sold their goods from “bonded” ware- 
houses, the duties were neither assessed nor collected. Hence, respon- 
dents listed the exempt import duties as an internal tax because they 
were assessed as a percentage of the duty paying value (“DPV”) of home 
market models sold in Taiwan. Respondents further suggested method- 
ologies for calculating the DPV of the exported models based on the 
material differences between home market and export merchandise. 

In its response, Proton submitted descriptions of its home market 
models and U.S. models, provided relevant sales and expense data, and 
suggested home market comparison models for each U.S. model, so that 
Commerce could calculate foreign market value (“FMV”). On Septem- 
ber 11, 1992, Zenith alleged that Proton’s sales of its proposed home 
market comparison models were below the cost of production (“COP”). 
Commerce notified Proton of these concerns on October 7, 1992. In 
response to supplemental Commerce questionnaires, Proton submitted 
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additional information suggesting different home market comparison 
models on October 20, 1992 and provided more detailed descriptions of 
home market and U.S. models on November 6, 1992, identifying such 
characteristics as screen size, dimensions, type of set, tuner, number of 
channels, audio performance and number of speakers. 

On January 13, 1993, Commerce published the preliminary results of 
the administrative review. Color Television Receivers, Except for Video 
Monitors, from Taiwan, 58 Fed. Reg. 4148 (Dep’t Comm. 1993) (prelim. 
admin. results). Commerce did not question respondents’ classification 
of the exempted import duties as internal taxes, nor did it question 
respondents’ use of home market models as the basis for the duty adjust- 
ment. In fact, it stated that “[w]here appropriate, we also made an addi- 
tion to [USP] for import duties which were rebated, or which were not 
collected, by reason of the exportation of the merchandise to the United 
States.” 58 Fed. Reg. at 4149. Commerce also noted that it “could find no 
contemporaneous, home-market sales of such or similar merchandise 
above the COP” for Proton, and used CV to calculate FMV. Id. 

On June 25, 1993, Commerce published the final results of the eighth 
administrative review. 58 Fed. Reg. at 34,415. In the final determina- 
tion, Commerce reiterated that respondents had produced insufficient 
evidence to call Zenith’s standing into question so as to require further 
investigation. Id. at 34,416. Commerce also stated that with respect to 
adjustments to USP for taxes, including commodity taxes, pursuant to 
19 US.C. § 1677a(d)(1)(C) (1988), it would “add to USP the absolute 
amount of tax on the comparison merchandise sold in the country of 
exportation.” Id. at 34,415. Commerce further explained that this meth- 
odology would not create or inflate dumping margins. Jd. Commerce 
also noted that after reviewing its calculations, it concluded that respon- 
dents had “inappropriately based their claim for duty drawback upon 
the import duties associated with home-market comparison models 
* * * [and] [alccordingly disallowed the [respondents’) duty drawback 
claims.” Id. at 34,415-16. Commerce affirmed its preliminary use of CV 
for Proton’s home market comparison models, finding no contempora- 
neous home market sales based on proton’s original August 7, 1992 sub- 
mission. Id. at 34,420. 


STANDARD OF REVIEW 


Upon review of a final determination of an administrative review, the 
court must determine whether the decision is “unsupported by substan- 
tial evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is that which “‘a 
reasonable mind might accept as adequate to support a conclusion.” 
Matsushita Elec. Indus. Co. v. United States, 750 F.2d. 927, 933 (Fed. Cir. 


1984) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938)). 
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DISCUSSION 


I. Tatung’s Challenge to Zenith’s Standing to Request Administrative 
Review: 

Tatung argues that Commerce improperly failed to conduct an inves- 
tigation into Zenith’s standing even though Tatung produced reliable 
information (including Zenith’s own press release) establishing that 
Zenith was no longer a domestic producer of CTVs. It is clear that Com- 
merce did not undertake a full investigation of Zenith’s standing. 
Rather, having accepted Zenith as a domestic producer in the original 
investigation and in numerous periodic reviews, it placed the burden 
upon respondents to demonstrate a serious question as to Zenith’s 
standing. See Spetrini Memorandum at 5. Tatung believes it has met 
that burden because Zenith’s own press release of October, 1991, and its 
annual report for that year, as well as trade adjustment petition filings, 
indicated that as of March 1992 CTV assembly would be moved to Mex- 
ico. This is quite inconsistent with Zenith’s sworn statements in June 
1992 that, in fact, an assembly line with significant output remained in 
the United States. See Borst Aff. at 6. 

The court finds that certain of Commerce’s conclusions made in the 
course of analysis of these various statements are incorrect. Specifically, 
Commerce erred in concluding that there was no conflict between the 
October 29, 1991 press release and the June 16, 1992 factual submission 
of Zenith. The 1991 press release, describing Zenith’s intent to move all 
assembly to Mexico was clearly inconsistent with the fact that as of June 
1992, one assembly line was said to remain. Furthermore, neither 
respondents’ statements nor the press release can be read to mean that 
the consolidation in Mexico would begin as of March 22, 1992, the 
expiration date of a then-existing labor agreement. The plain words of 
the news release indicate the consolidation would be complete by that 
date. 

Nonetheless, a reasonable trier of fact could have concluded that the 
1991 statements of intent were overly optimistic (or pessimistic) and 
that the June 1992 statements of fact carried more weight. The court 
does not believe any rereading or reassessment by Commerce of the 
1991 statements would alter its overall conclusion that a full investiga- 
tion was unwarranted. In conducting an administrative review, Com- 
merce does not write on a clean slate. Matsushita Elec., 750 F.2d at 932. 
Furthermore, even in original investigations, Commerce may presume 
standing, absent evidence to the contrary. See Minebea Co. v. United 
States, 984 F.2d 1178, 1181 (Fed. Cir. 1993); Trent Tube Div. v. Avesta 
Sandyik Tube AB, 975 F.2d 807, 812-13 (Fed. Cir. 1992); Suramerica de 
Aleaciones Laminadas, C.A. v. United States, 966 F.2d 660, 667 (Fed. Cir. 
1992). The question is what degree of evidence should prompt Com- 
merce to commence an investigation into standing in an administrative 
review. This question is not answered by the statute or the regulation. 
Certainly, if Zenith’s 1991 statements of intent had gone unrebutted, 
serious investigation would have been warranted, but, as indicated, the 
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court cannot say Commerce erred in accepting and believing the June 
1992 sworn statement of fact presented by Zenith. 

Respondents have cited often and at length to Creswell Trading Co. v. 
United States, 15 F.3d 1054 (Fed. Cir. 1994). Creswell does not apply 
here, as the burden of production of evidence to rebut standing has been 
allocated by the Federal Circuit to the party challenging standing. See 
Minebea, 984 F.2d at 1181. Nonetheless, the burden cannot be set so 
high that persons in the position of respondents cannot meet it. Further, 
respondents cannot be expected to get helpful statements from current 
employees. Respondents will not be granted admission to investigate 
domestic production facilities. Respondents can monitor SEC filings 
and news releases, as they did. Commerce is obligated to consider seri- 
ously any statements by Zenith in such news releases and filings. 

In this particular instance, Commerce did act on respondents’ charge. 
Commerce assessed the evidence and the court does not fault the agency 
for accepting the sworn statements of present fact over prior statements 
of intent. Commerce, thus, did not abuse its discretion by not conduct- 
ing a wide-ranging investigation of Zenith’s standing. 


II. Zenith’s Challenge to Adjustment for Taxes Forgiven Upon Export: 

This issue is well settled in this court. For a further explanation see 
Independent Radionic Workers v. United States, 862 F. Supp. 422, 426 
(Ct. Int’] Trade 1994). Thus, the court grants both Zenith’s and Com- 
merce’s request for a remand to recalculate respondents’ USP in accor- 


dance with Commerce’s new methodology for taxes forgiven upon 
export.! 


Ill. Tatung’s Tax Adjustment Challenge: 


Tatung argues that, in its questionnaire response, it included the 
absolute amount of commodity taxes paid on home market sales. Believ- 
ing that the commodity taxes would be added to USP pursuant to 
19 U.S.C. § 1677a(d)(1)(C), Tatung claimed these figures as an adjust- 
ment to USP Tatung contends that in the final results, Commerce 
intended to add to USP the amount of commodity tax assessed on the 
home market goods for both Proton and Tatung, however, Commerce 
inadvertently used the wrong entry in Tatung’s submission, effectively 
negating Tatung’s adjustment. 

Commerce asserts that Tatung’s figures are based on home market 
models and is thus inconsistent with its new methodology. The court 
agrees. As this entire issue is remanded, the court directs Commerce to 
calculate Tatung’s commodity tax adjustment in accordance with its 
new methodology and to request any pertinent data from Tatung which 
was not previously sought because of application of an erroneous meth- 
odology by Commerce.? 


1 On November 23, 1994, respondents filed a motion to dismiss Zenith’s challenge before this court, based on lack of 
standing. As both Commerce and respondents also request a revision of this adjustment, dismissal of Zenith’s chal- 
lenge will have no effect on the remand. 


2 Commerce indicates it has sufficient evidence to make the proper calculations. 
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IV. Adjustment to USP for Import Duties Forgiven Upon Export: 
Commerce is also required to make an upward adjustment to USP for 


import duties pursuant to 19 U.S.C. § 1677a(d)(1)(B). The statute pro- 
vides that USP be increased by 


the amount of any import duties imposed by the country of exporta- 

tion which have been rebated, or which have not been collected, by 

reason of the exportation of the merchandise to the United States. 
Id.; see 19 C.ER. § 353.41(d)(1)(ii) (1992). 

Respondents claim that Commerce failed to adjust USP for import 
duties that were not collected due to exportation of the merchandise to 
the United States. Respondents argue that, in previous administrative 
reviews and in the preliminary determination, Commerce granted this 
adjustment even though respondents listed the import duties, in their 
questionnaire responses, as an adjustment for internal taxes, uncol- 
lected by reason of export. Respondents allege that such actions led 
them to conclude that Commerce was satisfied with the listing of the 
uncollected import duties under the provision for uncollected internal 
taxes. Thus, respondents argue, Commerce denied them any notice or 
opportunity to comment. Respondents request that the court remand 
this issue to Commerce and order Commerce to grant the adjustments. 

Commerce argues that the duties cannot be classified as an internal 
tax within the meaning of 19 U.S.C. § 1677a(d)(1)(C), because the rate of 
duties varies with the identity and country of origin of the merchandise 
being assessed, and any adjustment for such duties should have been 
claimed in the questionnaire response as “duty drawback.”? Commerce 
notes that even if the data submitted in response to the question con- 
cerning internal taxes was used to calculate an adjustment to USP 
respondents inappropriately based their claim upon the import duties 
assessed on home-market comparison models and were unable to link 
their claim to exported merchandise. 

In its questionnaire, Commerce requested that respondents provide 
information concerning duty drawback, and indicated that respondents 
link that information to exported merchandise.* Sample Questionnaire 
at 46. Respondents correctly point out, however, that as they sold the 
subject merchandise from bonded warehouses and did not pay any 
duties on imported inputs, the duty drawback provisions did not clearly 
apply to them. They instead claimed the import duties as an adjustment 
for internal taxes, reasoning that because the duties for goods sold from 
a bonded warehouse in the home market were assessed ad valorem on 
the DPV of the finished merchandise, a claimed adjustment for internal 
taxes was more appropriate. Respondents argue that they complied 
with the methodology in force at the time for internal taxes and supplied 
Commerce with information concerning the duties, paid as taxes, on 


3 “Duty drawback” is the remission or rebate of duties assessed and paid on imported inputs of merchandise that is 
subsequently exported. See 19 U.S.C. § 1313(a) (1988); Federal-Mogul Corp. v. United States, 862 F. Supp. 384, 410 (Ct. 
Int’1 Trade 1994). 


4 The questionnaire requested that respondents “[rJeport the total amount of duty drawback * * * received on each 
model * * * exported to the United States.” Sample Questi ire at 46 (emphasis added). 
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home market comparison models, pursuant to the questionnaire and 
19 U.S.C. § 1677a(d)(1)(C). As indicated, Commerce granted similar 
adjustments to respondents in previous reviews, see, e.g., Color Televi- 
sion Receivers, Except for Video Monitors, from Taiwan, 57 Fed. Reg. 
20,241 (Dep’t Comm. 1992) (seventh final admin. review); Color Televi- 
sion Receivers, Except for Video Monitors, from Taiwan, 57 Fed. Reg. 
555, 555 (Dep’t Comm. 1992) (seventh prelim.); Color Television Receiv- 
ers, Except for Video Monitors, from Taiwan, 56 Fed. Reg. 65,218 (Dep’t 
Comm. 1991) (fourth and sixth final admin. reviews); Color Television 
Receivers, Except for Video Monitors, from Taiwan, 56 Fed. Reg. 36,765, 
36,766 (Dep’t Comm. 1991) (fourth and sixth prelim.), and had granted 
the adjustment in the preliminary results of this administrative review. 
Color Television Receivers, 58 Fed. Reg. at 4149. 

Commerce’s questionnaire was unclear as to how respondents should 
characterize uncollected import duties that were paid on similar goods 
sold in the home market. See supra note 4. As duty drawback can rea- 
sonably be viewed as referring only to duties which are paid and rebated, 
rather than uncollected, respondents reasonably concluded that the 
provision did not apply to them, and attempted to claim an adjustment 
for internal taxes.° The court agrees with Commerce that these import 
duties should not be classified as taxes within the meaning of 19 U.S.C. 
§ 1677a(d)(1)(C), and that 19 U.S.C. § 1677a(d)(1)(B) applies. 

The court also finds, however, that total denial of adjustment for 
uncollected duties in this case constitutes procedural unfairness. See 
Sigma Corp. v. United States, 841 F. Supp. 1255, 1267 (Ct. Int’] Trade 
1993); Béwe-Passat v. United States, Slip Op. No. 93-68, at 14 (May 7, 
1993). Respondents cannot be held to have reported their adjustments 
according to a methodology for internal taxes, which Commerce had not 
yet accepted.® Also, whether Commerce’s drawback questions can be 
answered in any appropriate way as to uncollected duties is not clear. 
Thus, the court remands this issue to Commerce to develop a methodol- 
ogy for calculating an adjustment to USP for import duties not collected 
by reason of the exportation of the merchandise, and to apply this meth- 
odology to respondents. Although respondents seem to have submitted 
information that may be sufficient, if inadequate information exists in 
the record, clear questions should be submitted to the affected respon- 
dents. 


V. Use of Constructed Value for Proton’s Home Market Sales: 


In an antidumping duty case, Commerce’s basic task is to determine 
FMV of the imported merchandise in order to perform comparisons 
with USP and calculate any dumping margins that may exist. See Tim- 


5 The court is aware that Commerce’s erroneous methodology for internal taxes that was applied in this proceeding 
was very favorable to respondents and, thus, respondents would have preferred to treat the adjustment as one for 
uncollected taxes as opposed to duties, rebated or uncollected. This self-serving aspect of respondents’ conduct, how- 
ever, does not change the fact that the questionnaire is unclear and that Commerce had accepted respondents’ 
approach. 


6 Commerce’s new methodology for taxes would require information more appropriate to the duty adjustment, as 
well. 
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ken Co. v. United States, 10 CIT 86, 95-96, 630 F Supp. 1327, 1336 
(1986) . Under 19 U.S.C. § 1677b(a)(1)(A) (1988), Commerce is required 
to calculate FMV as the price: 


at which such or similar merchandise’ is sold or, in the absence of 
sales, offered for sale in the principal markets of the country from 
which exported, in the usual commercial quantities and in the ordi- 
nary course of trade for home consumption. 


Id. When Commerce determines that sales of the “such or similar” mer- 
chandise were made at below COP and any remaining sales that were 
not made at below COP are inadequate as a basis for FMV, it is required 
to employ constructed value to determine FMV. 19 U.S.C. § 1677b(b) 
(1988); see also IPSCO, Inc. v. United States, 965 F.2d 1056, 1059 (Fed. 
Cir. 1992) (“[T]he statute [19 U.S.C. § 1677b(b)] directs computation ofa 
constructed value in lieu of the foreign market value.”). 

In the final determination, Commerce found some of Proton’s home 
market comparison models to have been sold at below COP thus it used 
CV to make comparisons to USP. See 58 Fed. Reg. at 34,420. Proton 
argues that Commerce erred in resorting to CV because sufficient 
information concerning other “such or similar” models for purposes of 
comparison to USP were provided in its initial questionnaire response 
of August 7, 1992. Proton further claims that it provided Commerce 
with additional information of similar home market models in its 
November 6, 1992 supplemental response. Proton’s suggestions for 
alternate model matches on December 4, 1992, however, were not sub- 
mitted timely. See id. Nonetheless, Proton maintains that Commerce 
had an affirmative duty to use the information provided to find alterna- 
tive comparison models before resorting to CV. Proton does not contest 
the finding that the comparison model sales, selected by Commerce on 
Proton’s recommendation, were sold below COP 

Commerce contends that application of CV is mandated by the statute 
when comparison sales are found to be below COP and any remaining 
sales above COP are an insufficient basis for FMV. For five of the U.S. 
models, Commerce used sales of the identical home market model for 
comparison purposes; for the remaining three, in the absence of identi- 
cal matches, Commerce used models that Proton claimed were similar 
to the U.S. models in component material. This is in accord with Timken 


7 “Such or similar merchandise” is defined in 19 U.S.C. § 1677(16) (1988) as: 
= — in the first of the following categories in respect of which a determination * * * can be satisfacto- 
rily made: 
(A) The merchandise which is the subject of an investigation and other merchandise which is identical in 
physical characteristics with, and was produced in the same country by the same person as, that merchandise. 
(B) Merchandise— 
_ (i) produced in the same country and by the same person as the merchandise which is the subject of the 
investigation, 
(ii) like that merchandise in p t material or materials and in the purposes for which used, and 
(iii) approximately equal in commercial value to that merchandise. 
(C) Merchandise— 
(i) ae ro in the same country and by the same person and of the same general class or kind as the 
merchandise which is the subject of the investigation, 
(ii) like that merchandise in the purposes for which it is used, and 
(iii) which the administering authority determines may reasonably be compared with that 
merchandise. 
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Co., 10 CIT at 96, 630 F Supp. at 1336-37. In the next step, based on the 
data supplied by Proton, Commerce determined that for certain of the 
comparison models, sales were made at below COP. 58 Fed. Reg. at 4149. 
Thus, pursuant to 19 U.S.C. § 1677b(b), Commerce used CV as the FMV 
for those models. See id.; see also IPSCO, Inc., 965 F:2d at 1059. 

Respondents now argue that § 1677b(b) should be read so that if any 
merchandise meeting one of the definitions of “such or similar” under 
19 U.S.C. § 1677(16) survives the COP test, the actual prices of such 
merchandise should be used for price comparison purposes. The court 
rejects this argument. Where the class or kind of merchandise under 
review covers a number of different models, it has long been Com- 
merce’s practice to seek model match information and to subdivide the 
class so that it may make fair price comparisons. See Hussey Copper, Ltd. 
v. United States, 834 F. Supp. 413, 418 (noting that Commerce has 
authority to determine most similar merchandise and methodology 
used). Once the model matches are established and the COP test is com- 
pleted, Commerce is not required to reexamine all of the undifferen- 
tiated model data in order to make new matches and price comparisons 
on the basis of whatever subset of lower-ranked such or similar mer- 
chandise survives the COP test. Section 1677b(b) does not direct such a 
result. 

In this case Commerce used actual prices for some model match com- 
parisons and CV for those that failed COP analysis. The court deter- 
mines that Commerce’s decision to use CV for models for which there 
were no sales at or above the cost of production in the home market is in 
accordance with law. 


CONCLUSION 


In conclusion, the court does not find that Commerce abused its 
discretion by not conducting an investigation into Zenith’s standing. 
The court grants Zenith’s and Commerce’s request for remand to calcu- 
late respondents’ USP in accordance with Commerce’s new methodol- 
ogy for taxes forgiven upon export. Commerce is also directed to 
establish a methodology for calculating an adjustment for uncollected 
import duties on exported merchandise, if necessary, to collect data from 
Tatung for such purpose, and to make such adjustment. Finally, the 
court finds Commerce’s use of CV for Proton’s comparison sales to be in 
accordance with law. 

Remand results are due within 45 days hereof. Any objections are to 
be filed within 20 days thereafter and responses are due 10 days thereaf- 
ter. 


8 This situation should not be confused with this court’s rejection of Commerce’s resort to CV when initial attempts 
at most similar model matches fail. See Koyo Seiko Co. v. United States, 810 F. Supp. 1287, 1290 (Ct. Int’l Trade 1993), 
rev'd on other grounds, 36 F.3d 1565 (Fed. Cir. 1994). Such rejection did not involve COP failure of the agreed matched 
model. 
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